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U.S. Customs Service 


Treasury Decision 


19 CFR Parts 123 and 148 
(T.D. 95-86) 


RIN 1515-AB56 
EXAMINATION OF BAGGAGE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations in order 
to reflect Customs statutory authority to open and examine baggage 
and vehicles without the permission of the owners of the baggage and 
vehicles. These amendments make the pertinent Customs regulations 
consistent with Customs statutory authority to inspect and search bag- 
gage and vehicles coming into the United States. 


EFFECTIVE DATE: November 20, 1995. 


FOR FURTHER INFORMATION CONTACT: Lars-Erik Hjelm, Office 
of the Chief Counsel, U.S. Customs Service, 202-927-6900. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Several statutory provisions give the U.S. Customs Service the 
authority to open and examine baggage. The primary provisions are 
sections 482, 1461, 1462, 1496, 1581, and 1582 of Title 19, United States 
Code (19 U.S.C. 482, 1461, 1462, 1496, 1581, and 1582). Section 482 
authorizes Customs to search vehicles and persons and to seize unde- 
clared merchandise or merchandise imported contrary to law. Section 
1461 authorizes Customs to inspect all merchandise and baggage 
brought into the United States from contiguous countries. Section 1461 
also authorizes Customs officers to require that owners of baggage open 
it or furnish keys for doing so. 

Section 1462 authorizes Customs to inspect the contents of all bag- 
gage and vehicles brought into the United States. Section 1462 also 
authorizes Customs to seize and forfeit the contents of such imported 
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baggage or vehicle which is subject to duty or which constitutes a pro- 
hibited importation. Section 1496 authorizes Customs to examine the 
baggage of people arriving in the United States. Section 1581(a) autho- 
rizes Customs to board vessels and vehicles and to examine, inspect and 
search the vessels or vehicles and everyone and everything thereon. 
Section 1582 authorizes the Secretary of the Treasury to write regula- 
tions concerning the search of persons and baggage. It also authorizes 
officers or agents of the United States Government to detain and 
search, under such regulations, any persons coming into the United 
States from foreign countries. 

The statutes cited above grant Customs broad authority to inspect, 
search and seize baggage and vehicles coming into the United States. 
Sections 123.63 and 148.21, Customs Regulations (19 CFR 123.63 and 
148.21) discuss Customs authority regarding examination of baggage 
and vehicles. Customs proposed to revise these regulations in a Notice 
of Proposed Rulemaking published in the Federal Register (59 FR 
56014) on November 10, 1994, to more accurately reflect the fact that 
Customs has the statutory authority to open and examine baggage, 
vehicles, and compartments thereof without the permission of the own- 
ers. Of course, in many instances, Customs will first ask the owner or 
operator to unlock the vehicle, compartment, or baggage. 


ANALYSIS OF COMMENTS 
The Notice of Proposed Rulemaking invited the public to comment 


on the proposed changes to the Customs Regulations. Two comments 
were received. 

One comment was a suggestion to provide in the regulations that a 
Customs inspector may hire an outside contractor, such as a locksmith, 
to open or unlock baggage. This suggestion is beyond the scope of this 
rulemaking and may be addressed internally by Customs. 

The other commenter suggested that Customs require its officers to 
assist the traveler in repacking his baggage when nothing contrary to 
the law is found during a baggage examination. Customs believes that 
such a requirement is legally unnecessary. Furthermore, helping the 
passenger repack might unduly burden inspectors, who have to process 
many passengers, frequently in short periods of time. 


CONCLUSION 


After further review of the proposal and careful consideration of the 


comments received, we have decided to adopt the proposed regulatory 
changes. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Based upon the supplementary information set forth above and 
because the opening and examination of baggage and merchandise is 
mandated by the statutes cited above, pursuant to the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 et seq.), it is certified that the 
amendments will not have a significant economic impact on a substan- 
tial number of small entities. Accordingly, the amendments are not sub- 
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ject to the regulatory analysis or other requirements of 5 U.S.C. 603 or 
604. This document does not meet the criteria for a “significant regula- 
tory action” as specified in Executive Order 12866. 


DRAFTING INFORMATION 


The principal author of this document was Janet L. Johnson, Regula- 
tions Branch. However, personnel from other offices participated in its 
development. 


LIST OF SUBJECTS 
Part 123 


Canada, Customs duties and inspection, Freight, International 
boundaries, Mexico, Motor carriers, Railroads, Reporting and record- 
keeping requirements, Vessels. 


Part 148 


Airmen, Customs duties and inspection, Foreign officials, Govern- 
ment employees, International organizations, Reporting and record- 
keeping requirements, Vessels. 


AMENDMENTS TO THE CUSTOMS REGULATIONS 


For the reasons set forth in the preamble, parts 123 and 148 of the 
Customs Regulations (19 CFR 123 and 148) are amended as set forth 
below. 


PART 123—CUSTOMS RELATIONS 
WITH CANADA AND MEXICO 
1. The general authority citation for part 123 and the specific author- 
ity citation for § 123.63 continue to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1624. 
* * * * * * * 


Section 123.63 also issued under 19 U.S.C. 1461, 1462. 
* ok * * * BS 


* 
2. Section 123.63 is revised to read as follows: 


§ 123.63 Examination of baggage from Canada or Mexico. 


(a) Opening vehicle or compartment to examine baggage. Customs 
officers are authorized to unlock, open, and examine vehicles and 
compartments thereof for the purposes of examining baggage under 
sections 461, 462, 496, 581(a) and 582, Tariff Act of 1930, as amended 
(19 U.S.C. 1461, 1462, 1496, 1581(a), and 1582) and 19 U.S.C. 482. How- 
ever, to the extent practical, the Customs officer should ask the owner or 
operator to unlock such vehicle or compartment first. Where the owner 
or operator is unavailable or refuses to unlock the vehicle or compart- 
ment or where it is not practical to ask the owner or operator to unlock 
the same, it shall be opened by the Customs officer. If any article is sub- 
ject to duty, or any prohibited article is found upon opening by the Cus- 
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toms officer, the whole contents and the vehicle shall be subject to 
forfeiture pursuant to 19 U.S.C. 1462. 

(b) Inspection of baggage. A Customs officer has the right to inspect 
all merchandise and baggage brought into the United States from con- 
tiguous countries under 19 U.S.C. 1461. He also has the right, under the 
same statute, to require that owners of such baggage open it or furnish 
keys for doing so. Where the owner or agent is unavailable or refuses to 
open the baggage or furnish keys or where it is not practical to ask the 
owner or agent to open or furnish keys to the same, it shall be opened by 
the Customs officer. If any article is subject to duty, or any prohibited 
article is found upon opening by the Customs officer, the baggage shall 
be subject to forfeiture pursuant to 19 U.S.C. 1462. 


PART 148—PERSONAL DECLARATIONS AND EXEMPTIONS 


1. The general authority citation for Part 148 is revised to read as set 
forth below, and the specific authority for § 148.21 will continue to read 
as follows: 


Authority: 19 U.S.C. 66, 1496, 1624. The provisions of this part, except 
for subpart C, are also issued under 19 U.S.C. 1202 (General Note 20, 
Harmonized Tariff Schedule of the United States). 
Section 148.21 also issued under 19 U.S.C. 1461, 1462. 
k k * 


* * * % Es 


2. Section 148.21 is revised to read as follows: 


§ 148.21 Opening of baggage, compartments, or vehicles. 

A Customs officer has the right to open and examine all baggage, 
compartments and vehicles brought into the United States under Sec- 
tions 461, 462, 496 and 582, Tariff Act of 1930, as amended (19 U.S.C. 
1461, 1462, 1496, and 1582) and 19 U.S.C. 482. To the extent practical, 
the owner or his agent shall be asked to open the baggage, compartment 
or vehicle first. If the owner or his agent is unavailable or refuses to 
open the baggage, compartment, or vehicle, it shall be opened by the 
Customs officer. If any article subject to duty, or any prohibited article is 
found upon opening by the Customs officer, the whole contents and the 
baggage or vehicle shall be subject to forfeiture, pursuant to 19 U.S.C. 
1462. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: September 6, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 20, 1995 (60 FR 54187)] 





U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 10-1995) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of September 1995 fol- 
low. The last notice was published in the CUSTOMS BULLETIN on October 
11, 1995. 
Corrections or information to update files may be sent to: 
U.S. Customs Service 
IPR Branch 


1301 Constitution Avenue NW (Franklin Court) 
Washington, DC 20229 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 
Dated: October 18, 1995. 


JOHN F. ATwoop, 
Chief, 
Intellectual Property Rights Branch, 


The list of recordations follow: 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, October 18, 1995. 
The following document of the United States Customs Service, Office 
of Regulations and Rulings, have been determined to be of sufficient 
interest to the public and U.S. Customs Service field offices to merit 
publication in the Customs BULLETIN. 
STuART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSAL TO LIMIT THE 
DECISION OF THE COURT OF INTERNATIONAL TRADE IN 
NESTLE REFRIGERATED FOOD CO. v. UNITED STATES 
Court No. 92-07-00445, SLip Op 94-118, JULY 20, 1994 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of Customs proposal to limit the application of a deci- 
sion issued by the Court of International Trade in Nestle Refrigerated 
Food Co. v. United States, Court No. 92-07-00445, Slip Op. 94-118, July 


20, 1994, to the specific entries which were before the court in that 
litigation. 


SUMMARY: Pursuant to section 625(d), Tariff Act of 1930 (19 U.S.C. 
1625(d)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057, 2186) and section 177.10(d), Cus- 
toms Regulations (19 CFR 177.10(d)), this notice advises interested 
parties that Customs intends to limit the aforementioned court decision 
pertaining to the tariff classification of a canned tomato product to the 
specific entries which were before the court in that litigation. Com- 
ments are invited on this proposed action. 


DATE: Comments must be received on or before December 1, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, N.W. (Franklin Court), Washington, DC, 20229. Comments 
submitted may be inspected at the Tariff Classification Appeals Divi- 
sion, Office of Regulations and Rulings, located at Franklin Court, 1099 
14th Street, N.W., Suite 4000, Washington, DC. 
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FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Classification Branch, (202-482-6958). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057, 2186) (19 USC 1625(d)) (hereinafter section 
625(d)), and section 177.10(d)), Customs Regulations (19 CFR 
177.10(d)), this notice advises interested parties that Customs proposes 
to limit the decision in Nestle Refrigerated Food Co. v. United States, 
U.S. Court of International Trade (CIT), (Court No. 92-07-00445, Slip 
Op. 94-118, July 20, 1994. This. case involves the classification of 
imported merchandise identified as a “Malpica product” which consists 
of tomato pieces, tomato puree, basil, citric acid and salt. 

In the Nestle case, the court held that the canned tomato product is 
properly classified under subheading 2103.90.60, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA), as “Sauces and 
preparations therefor; mixed condiments and mixed seasonings; mus- 
tard flour and meal and prepared mustard: Other: Other” dutiable 
under the general column one rate of 7.5% ad valorem. Currently, this 
provision is identified under subheading 2103.90.90, HTSUSA, as 
“Sauces and preparations therefor; mixed condiments and mixed sea- 
sonings; mustard flour and meal and prepared mustard: Other: Other: 
Other,” and the duty under the general column one rate is 7.3% ad 
valorem. 

The CIT initially found that the subject product was not eo nomine 
classifiable as tomatoes in pieces. Then the court reviewed each of 
plaintiffs claimed provisions finding that the product was also not prop- 
erly classifiable in subheading 2103.20.40, HTSUSA, as a tomato sauce. 
The court did determine, however, that the product was classifiable 
both under subheading 2103.90.60, HTSUSA, as a preparation for a 
sauce as well as under subheading 2002.90.0050, HTSUSA, as other 
prepared or preserved tomatoes. 

The court discussed GRI 3(a), which it indicated is applicable if a 
product is classifiable under two or more headings, and determined that 
the product is properly classifiable under subheading 2103.90.60, 
HTSUSA, as a preparation for a sauce. 

In reviewing the Nestle decision, Customs is concerned with the 
Court’s application of the “more than” doctrine in the HTSUSA 
context. The Court determined that the product was “more than” toma- 
toes in pieces, and was not classifiable under subheading 2002.10, 
HTSUSA. The Court next determined that the product was classifiable 
under two subheadings (2103.90.60, HTSUSA and 2002.90.0050, 
HTSUSA), and applied GRI 3(a) without considering GRI 2(b), in 
reaching its final decision that the provision for a preparation for sauce 
“is more specific than the provision for “other prepared or preserved 
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tomatoes.” Thus, the product was classified under subheading 
2103.90.60, HTSUSA. 

It is Customs contention that the Court’s reliance on the “more than” 
doctrine rather, than the systematic application of the General Rules of 
Interpretation, led to the erroneous classification of the product at 
issue. 

While the Government appealed the Nestle decision to the Court of 
Appeals for the Federal Circuit, prior to hearing the appeal the parties 
entered into a stipulation which resulted in dismissal of the appeal 
(Court No. 92-07-00445). Accordingly, the merits of the substantive 
arguments were never addressed by the Court of Appeals. Notwith- 
standing the Stipulation between the Government and Nestle, it is the 
opinion of Customs that the product in the Nestle case, and all like prod- 
ucts, should be classified under subheading 2002.10.00, HTSUSA, as 
“tomatoes, whole or in pieces.” 

In addition, in the Supreme Court decision of U.S. Bancorp Mortgage 
Company v. Bonner Mall Partnership, 1158S. Ct. 386, November 8, 1994, 
the Court held that “* * * mootness by reason of settlement does not jus- 
tify vacatur of a judgment under review.” In light of this decision, the 
most effective way to avoid general applicability of the Nestle decision is 
to limit it. 

For the foregoing reasons, Customs proposes to limit the Nestle deci- 
sion. Accordingly, pursuant to section 625(d) and section 177.10(d), 
Customs Regulations, it is proposed that the decision in Nestle, be 
applied only to the particular entries which were before the court in 
that case. Before taking this action, consideration will be given to any 
written comments timely received. 


Dated: October 17, 1995. 
JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, October 18, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STuaRrtT P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO THE TARIFF CLASSIFICATION OF CORN 
FLOUR PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter pertaining to the tar- 
iff classification of certain corn flour products. Comments are invited 
on the correctness of the proposed ruling. 


DATE: Comments must be received on or before December 1, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, N.W,, Franklin Court, Washington, DC 20229. Comments sub- 
mitted may be inspected at the Tariff Classification Appeals Division, 
Office of Regulations and Rulings, located at Franklin Court, 1099 14th 
Street, N.W., Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Carlos Halasz, Interna- 
tional Agreements Staff, (202) 482-7059. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter pertaining to the tar- 
iff classification of certain corn flour products. 

In New York Ruling Letter (NYRL) 836256, dated February 9, 1989, 
the goods were classified in heading 1901, Harmonized Tariff Schedule 
of the United States (HTSUS), which provides in part for food prepara- 
tions of flour, meal, starch or malt extract, not containing cocoa powder 
or containing cocoa powder in a proportion by weight of less than 50 
percent, not elsewhere specified or included. NYRL 836256 is set forth 
in Attachment A to this document. 

Pursuant to Article 513(6)(a)(ii) of the North American Free Trade 
Agreement (NAFTA), the NAFTA Customs Subgroup met in Windsor, 
Ontario, on July 13 and July 14, 1995. At that time, the Parties consid- 
ered the tariff classification of these products and discussed whether the 
addition of very small quantities of the additives sodium propionate, 
carboxmethy] cellulose, fumaric acid and sorbic acid to the corn flour at 
issue rendered the product a food preparation of heading 1901. In view 
of the discussion, and upon further consideration of the matter, Cus- 
toms concludes that the additives constitute a mere improvement to the 
corn flour such that the products remain classifiable in subheading 
1102.20.0000, HTSUS, which provides for corn flour. Accordingly, Cus- 
toms intends to revoke NYRL 836256 to reflect the proper classification 
of these goods in subheading 1102.20.0000, HTSUS. 


Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling revoking NYRL 
836256 is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: October 17, 1995. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 








U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, February 9, 1989. 
CLA-2-19:S:N:N1:228 836256 
Category: Classification 


Tariff No. 1901.90.9060 and 1901.90.9095 
Mk. STEVEN B. LEHAT 


SHELDON & MAK 
201 South Lake Avenue, Suite 800 
Pasadena, CA 91101 


Re: The tariff classification of corn flour from Mexico. 


DEAR Mk. LEHAT: 

In your letter dated January 26, 1989, on behalf of Azteca Milling Co., City of Commerce, 
California, you requested a tariff classification ruling. 

Technical literature and three samples accompanied your letter. The samples were 
examined and disposed of. The products consist of corn flour to which has been added small 
quantities (one to two percent) of calcium propionate and cellulose gum (carboxymethyl- 
cellulose). The calcium propionate is said to preserve freshness, and the carboxymethylcel- 
lulose facilitates turning the flour into a mass dough. The flour will be used to make table 
tortillas. 

The applicable subheading for the corn flour with these additives, when put up for retail 
sale, will be 1901.90.9060, Harmonized Tariff Schedule of the United States (HTS), which 
provides for food preparations of flour, meal, starch or malt extract, not containing cocoa 
* * * other * * * put up for retail sale. When not put up for retail sale this corn flour will be 
classified in subheading 1901.90.9095, HTS. The rate of duty, in either case, will be 10 per- 
cent ad valorem. 

Articles classifiable under subheading 1901.90.9060 and 1901.90.9095, HTS, which are 
products of Mexico, are entitled to duty free treatment under the Generalized System of 
Preferences (G&P) upon compliance with all applicable regulations. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC 
CLA-2 R:I 003812 oh 
Category: Classification 


Tariff No. 1102.20.0000 
STEVEN B. LEHAT 


26 Ironbark Wa 

yirvine, CA 92715 

Re: Revocation of New York Ruling Letter 836256; tariff classification of corn flour 
products. 

DEAR Mk. LEHAT: 


This is in response to your request for reconsideration of New York Ruling Letter 
(NYRL) 836256, dated February 9, 1989, concerning the tariff classification of certain corn 
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flour products under the Harmonized Tariff Schedule of the United States (HTSUS). Pur- 
suant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title 
VI (Customs Modernization) of the North American Free Trade Agreement Implementa- 
tion Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), notice of 
the proposed revocation of NYRL 836256 was published November 1, 1995, inthe Customs 
BULLETIN, Volume 29, Number 44. 


Facts: 


The products, identified as “Regular #1 White” and “Premium #8 White” are comprised 
of corn flour, as well as the additives sodium propionate, carboxymethyl cellulose and 
fumaric acid. The latter product also contains the additive sorbic acid. No additive con- 
tained in either product amounts to more than one percent by weight of the completed 
mixture. 


Issue: 
What is the proper tariff classification for the corn flour products? 


Law and Analysis: 


Heading 1102, HTSUS, provides for cereal flours other than of wheat or meslin. Sub- 
heading 1102.20 provides for corn flour. 

The Explanatory Notes (ENs) to the Harmonized System constitute the Customs Coop- 
eration Council’s official interpretation of the Harmonized System. They provide a com- 
mentary on the scope of each heading of the Harmonized System and are thus useful in 
ascertaining the classification of merchandise under the system. 

The EN to heading 1102, at page 73, states in pertinent part that: 


Flours of this heading may be improved by the addition of very small quantities 
of mineral phosphates, anti-oxidants, emulsifiers, vitamins or prepared baking pow- 
ders (self-raising flour). 

Flours which have been further processed or had other substances added with a 


view to their use as food preparations are excluded (generally heading 19.01). (Empha- 

sis supplied). 
The instant products are comprised primarily of corn flour, as well as small amounts of sev- 
eral additives. The issue presented is whether the additives constitute a mere improve- 
ment of the flour such that the products remain classified in heading 1102; or whether the 
products have been so advanced in condition that they constitute food preparations of 
heading 1901. In NYRL 836256, the corn flour products were classified as preparations of 
subheading 1901.90, HTSUS. 

The EN to heading 1102 states that the heading includes flour with small quantities of 
antioxidants and emulsifiers. The term “antioxidant” refers to substances used to pre- 
serve food by retarding deterioration, rancidity, or discoloration due to oxidation. Sodium 
propionate and sorbic acid are mold inhibitors which act as preservatives. In addition, 
fumaric acid may also behave as a preservative in food products, as it acts as a bactericide 
for food products in an aqueous environment. 

An “emulsifier” enables the creation of uniformly blended products from ingredients 
which are not readily combined. Carboxymethy] cellulose (CMC) isan effective emulsifying 
agent for flour and dough products. It is used to blend flour with other ingredients such as 
milk, water and eggs. In view of the foregoing, the instant corn flour products contain addi- 
tives which may be regarded as mere improvements to the flour. Accordingly, they are 
prima facie classifiable in subheading 1102.20.0000, HTSUS. 

The EN to heading 1901, HTSUS, at pages 140-141. states in part that: 


This heading covers a number of food preparations with a basis of flour or meal, of 
starch or of malt extract, which derive their essential character from such materials 
whether or not these ingredients predominate by weight or volume. 


Other substances may be added to these main ingredients, such as milk, sugar, eggs, 
casein, albumin, fat, oil, flavouring, gluten, colouring, vitamins, fruit or other sub- 
stances to improve their dietetic va ue, or cocoa powder (in the latter case, in any pro- 
portion less than 50% by weight. See the General Explanatory Note to this Chapter). 


* * * * * * 


The preparations of this heading may be liquid or in the form of powders, granules, 
doughs or other solid forms such as strips or discs. 
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These preparations are often used for making beverages, gruels, infant food, dietetic 
foods, etc., by simply mixing with, or boilingin, milk or water, or for making cakes, pud- 
dings, custards or similar culinary preparations. 
They may also constitute intermediate preparations for the food industry. 
The heading includes, inter alia, preparations such as: 
(1) Flours obtained by evaporating a mixture of milk with sugar and flour. 
* By a * a 


(7) Ready-mixed doughs, consisting essentially of cereal flour with sugar, fat, eggs or 
fruit (including those put up in moulds or formed into final shape). 

The EN specifies that heading 1901 captures food preparations with a basis of flour. 
These include ready-mixed preparations which are essentially final products ready for 
their intended use. Further, the heading encompasses intermediate preparations for the 
food industry, including mixtures obtained by blending flour with ingredients designed to 
improve taste, nutritional value and texture. 

It is noted that fumaric acid and sorbic acid possess flavor modifying properties in addi- 
tion to their role as preservatives. However, in our judgment these additives do not act as 
flavoring agents for the corn flour at issue when present in very small quantities. 

It is also noted that CMC may act as an emulsifier, stabilizer, thickener, preservative or 
for other purposes depending upon the character of the food product. By its nature, flour is 
a substance that produces a heavier consistency or body when added to other products. 
Consequently, we do not believe that the CMC has been added to the flour as a thickener. 
Moreover, reference materials indicate that CMC is chiefly used in flour as an emulsifier, 
stabilizer and antioxidant. In view of the foregoing, the addition of the additives to the 
instant corn flour does not render the product a food preparation of Chapter 19. 


Holding: 


NYRL 836256 is hereby revoked. The subject merchandise is classifiable under subhead- 
ing 1102.20.0000, HTSUS, which provides for cereal flours other than of wheat or meslin: 
corn (maize) flour. 

In accordance with 19 U.S.C. 1625, this ruling will become effective 60 days after its pub- 
lication in the CUSTOMS BULLETIN. Publication of rulings or decision pursuant to section 
625 does not constitute a change of practice of position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 





PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO THE TARIFF CLASSIFICATION OF MESH BAGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of The VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs intends to modify a ruling pertaining to the 
tariff classification of mesh bags. Comments are invited on the pro- 
posed ruling. 


DATE: Comments must be received on or before December 1, 1995. 
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ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, N.W. (Franklin Court), Washington, DC 20229. Comments 
submitted may be inspected at the Tariff Classification Appeals Divi- 
sion. Office of Regulations and Rulings, located at Franklin Court, 1099 
L 14th Street, N.W., Suite 4000, Washington DC. 


FOR FURTHER INFORMATION CONTACT: Nancy Plumer, Textile 
Classification Branch, (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)) as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of mesh bags. 

In New York Ruling Letter (NYRL) 809750, dated May 15, 1995, the 
Area Director of Customs, New York Seaport, dealt with the classifica- 
tion of an open-work warp knit textile fabric bag composed of polyethyl- 
ene fibers having a cross-sectional dimension of less than 1 mm. This 
bag is used to hold seed corn. NYRL 809760 classified this bag in sub- 
heading 6305.31.0020, HTSUS, which provides for “Sacks and bags, ofa 
kind used for the packing of goods: Of man-made textile materials: Of 
polyethylene or polypropylene strip of the like: Other.” This ruling let- 
ter is set forth in Attachment A to this document. 

Customs agrees that this bag is classifiable as a sack or bag used for 
the packing of goods in heading 6305, HTSUS. However, as the bag is 
not made of polyethylene strip, we find that it was incorrectly classified 
at the 6 digit level in subheading 6305.31. HTSUS. The bag is correctly 
classifiable in subheading 6305.39.00, HTSUS, which provides for 
“Sacks and bags, of a kind used for the packing of goods: Of man-made 
textile materials: Other.” Customs intends to modify NYRL 809750 to 
reflect this tariff classification. Proposed Headquarter’s Ruling Letter 
958078 is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR set 177.9), will not be entertained for actions occurring 
on or after the date of publication of this notice. 


Dated: October 17, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, May 15, 1995. 


CLA-2-63:S:N:N6:345 809750 
Category: Classification 


Tariff No. 6305.31.0020 
Mr. DAN HOGAN 


MIDCO ENTERPRISES, INC. 
145 Grand Avenue 
Kirkwood, MO 63122-6007 


Re: The tariff classification of a bag from India. 


DEAR Mr. HoGan: 

In your letter dated April 13, 1995, you requested a classification ruling. 

The sample submitted is a bag made of an open-work warp knit textile fabric composed of 
polyethylene monofilament fibers having a cross-sectional dimension less than 1 millime- 
ter. It measures approximately 43.5 centimeters long by 20 centimeters wide and weighs 
0.52 ounce. A piece of the same fabric is inserted through the top to service as a drawstring 
closure. It is used to hold seed corn. 

You requested classification in 3923.21.0019, Harmonized Tariff Schedule of the United 
States (HTS) which provides for articles for the conveyance of packing of goods, of plastics. 
The sample, however, is imported as a textile material rather than plastics; and is pre- 
cluded from classification in chapter 39 Please note HTS, Section XI, Note (g). 

The applicable subheading for the bag will be 6305.31.0020, HTS, which provides for 
sacks and bags of a kind used for the packing of goods: Of man-made textile material: Of 
polyethylene or polypropylene strip or the like. The duty rate will be 9.4 percent ad val- 
orem. 

The bag falls within textile category designation 669. Based upon international textile 
trade agreements products of India are subject to quota and the requirement of a visa. 

The designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 CO:R:C:T 958078 NLP 
Category: Classification 


Tariff No. 6305.39.0000 
Mr. DAN HOGAN 


MIpco ENTERPRISES, INC. 
145 Grand Avenue 
Kirkwood, MO 63122-6007 


Re: Modification of NYRL 809750; headings 3923 and 6305; Explanatory Notes to heading 
6305; HRL 956783. 


DEAR Mr. HoGan: 

This is in response to your letter of June 2, 1995, in which you requested a reconsidera- 
tion of New York Ruling Letter (NYRL) 809750, dated May 15, 1995, wherein Customs 
classified a mesh bagasa textile article in heading 6305. Harmonized Tariff Schedule of the 
United States (HTSUS). We have reviewed this ruling and while we agree with the classifi- 
cation of the bag in heading 6305, HTSUS, we find that the bag was incorrectly classified at 
the 6 digit subheading level. The bagis correctly classified in subheading 6305.39, HTSUS, 
and this ruling modifies NYRL 809750 to reflect this classification. 


Facts: 


The article at issue is a bag made of an open-work warp knit textile fabric composed of 
polyethylene fibers having a cross-sectional dimension of less than 1 millimeter. The bag 
measures approximately 43.5 centimeter long by 20 centimeters wide and weighs 0.52 
ounces. A piece of the same fabric is inserted through the top to service as a drawstring 
closure. It is used to hold seed corn. Moreover, in a conversation with National Import Spe- 


cialist Vito Gualario, you stated that in the experimental fields, seeds from experimental 
plots are placed in the bags, the bags are marked for identification and placed into a box and 
the box is then transported to.a research station where the seeds are evaluated and either 
forwarded to the home office or returned to the plots. The bags are discarded after 
evaluation. 

NYRL 809750 classified this bag in subheading 6305.31.0020, HTSUS, which provides 
for “Sacks and bags, at a kind used for the packing of goods: Of man-made textile materials: 
Of polyethylene or polypropylene strip at the like: Other.” The rate at duty is 9.4% ad valo- 
rem and the textile category code is 669. 

In your letter of June 2, 1995. you stated that this article is made of plastic and it should 
be classified in subheading 3923.21.0019, HTSUS, which provides for “Articles for the con- 
veyance or packing of goods, of plastics * * *: Sacksand bags (including cones): Of polymers 
of ethylene: Reclosable, with integral extruded closure: Other.” It is your position that this 
bag is not a textile product, except by application at the 5 millimeter rule set out in the 
HTSUS. 

Furthermore, you stated that because of the bag’s classification in subheading 
6305.31.0020, HTSUS, its cost would be economically prohibitive for U.S. companies and 
the subsequent loss of its availability would cause severe damage to every seed company in 
the U.S. The subject bag has become an integral part of all seed research programs in Amer- 
ican agriculture. In the genetic selection work they do, the programs need the bag’s small 
mesh to keep kernels with particular genetic characteristic from getting mixed in with 
other seeds. At the same time, this bag permits air flow through and around the seed so it 
can be kept at the necessary moisture content level. 


Issue: 
What is the tariff classification of the mesh bag at issue? 
Law and Analysis: 


The classification of goods under the HTSUS is governed by the General Pules of Inter- 
pretation (GRI’s), taken in order. GRI 1 provides that classification shall be determined 
according to the terms at the headings and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis at GRI 1, and if the headings 
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- legal notes do not otherwise require, the remaining GRI’s may be applied, taken in 
order. 

Heading 3923, HTSUS, provides for articles for the conveyance or packing of goods of 
plastics. Heading 6305, HTSUS, provides for sacks and bags, of a kind used for the packing 
of goods, of textile materials. The Harmonized Commodity Description and Coding System 
Explanatory Notes (ENs) constitute the official interpretation of the tariff at the interna- 
tional level. It has been the practice of the Customs Service to follow, whenever possible, 
those terms when interpreting the HTSUS. The ENs to heading 6305 state the following: 

This heading covers textile sacks and bags at a kind normally used for the packing of 
goods for transport, storage or sale. 
These articles, which vary in size and shape, include in particular flexible intermedi- 
ate bulk containers, coal, grain, flour, potato, coffee or similar sacks * 
As the subject bag is used to carry and store seed corn, if it is considered to be made of a 
textile material, it would be classifiable in heading 6305, HTSUS. Therefore, we have to 
determine whether the bag is composed of a textile material or of plastic, in this regard. we 
look to the Legal Notes to Section XI, HTSUS, which covers textiles and textile articles. 
Legal Note 1(g) is relevant in this case and provides the following: 


1. This section does not cover: 
* * * a 


(g) Monofilament of which any cross-sectional dimension exceeds 1 mm or strip 
or the like (for example, artificial straw) of an apparent width exceeding 5 mm, of 
plastics (chapter 39), or plaits or fabrics or other basketware or wickerwork of 
such monofilament or strip (chapter 46). 


In accord with the above Legal Note, monofilament must have a cross-sectional dimen- 
sion exceeding 1 mm to be classified as a plastic in chapter 39, HTSUS. Therefore, monofil- 
ament measuring less than 1 mm is considered to be a textile and articles fabricated of this 
monofilament are classifiable as textile articles. As the cross-sectional dimension of the 
subject bag measures less than 1 millimeter it is considered a textile for HTSUS classifica- 
tion purposes and it is precluded from classification in Chapter 39, HTSUS. Moreover, as 
the bag is used for the packing and storing of various types of corn seed classification in 
heading 6305, HTSUS, is consistent with both the Legal Headnote 1(g) to Section XI and 
the EN to heading 6305. 

We note that we dealt with the classification of a similar product used for agricultural 
purposes in Headquarters Ruling Letter (HRL) 956783, dated January 20, 1995. Atissuein 
that case was the classification of a bag composed of polypropylene strips, each measuring 
under 5 mm in width. Based on Legal Note 1(g) to Section XI, HTSUS, the bag was consid- 
ered to be composed of man-made textile materials. As it was used to hold articles and per- 
haps carry them, it was considered to be a sack or bag classifiable in heading 6305, HTSUS. 

While the classification of this article in heading 6305, HTSUS, is in accordance with 
NYRL 809750, we find that this article was incorrectly classified therein at the 6 digit sub- 
heading level. NYRL 809750 classified the subject bag in subheading 6305.31.0020, 
HTSUS, as being made of polyethylene strip. However, this bag is made of polyethylene 
fibers and it is correctly classifiable in subheading 6305.39.0000, HTSUS, which provides 
for “Sacks and bags, ofa kind used for the packing of goods: Of man-made textile materials: 
Other.” 

Finally, we regret that the classification of your merchandise in subheading 
6305.39.0000, HTSUS, imposes a higher duty rate and makes it subject to quota/visa 
restrictions. Regarding your request that we consider a specific exception for this bag 
within subheading 6305.39.0000, HTSUS, this office is unable to do so. However, you may 
wish to consider contacting your representative in Congress concerning this issue and pos- 
sible legislative relief. Moreover, for information as to potential quota/visa waiver or other 
related quota/visa issues, you should feel free to contact the following office: 


Chairman, Committee for the Implementation of Textile Agreements, U.S. Depart- 
ment of Commerce, Room Washington DC 20230. 
Holding: 


NYRL 809750 is hereby modified concerning the classification of the bag at the six digit 
subheading level. The subject bag is classifiable as a textile article in subheading 
6305.39.0000, HTSUS. The rate of duty is 9.4% ad valorem and the textile category code is 
669. 





20 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 44, NOVEMBER 1, 1995 


The designated textile and apparel categories may be subdivided into parts. Ifso, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available we 
suggest that the importer check, close to the time of shipment, the Status Report on Cur- 
rent Import Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service 
which is updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature at the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, the importer should contact 
the local Customs office prior to importation of this merchandise to determine the current 
status of any import restraints or requirements. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 





REVOCATION OF CUSTOMS RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF A COMPACT DISK LENS 
CLEANING SYSTEM 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057) (1993), this notice advises inter- 
ested parties that Customs is revoking a ruling pertaining to the tariff 
classification of a compact disk lens cleaning system under the Harmo- 
nized Tariff Schedule of the United States (HTSUS). Notice of the pro- 


posed revocation was published on September 6, 1995, in the Customs 
BULLETIN, Volume 29, Number 36. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after January 2, 1996. 


FOR FURTHER INFORMATION CONTACT: Robert Altneu, Attor- 


ney-Advisor, Office of Regulations and Rulings, Tariff Classification 
Appeals Division, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On September 6, 1995, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 29, Number 36, proposing to revoke District Director 
Ruling Letter (DD) 807509, issued on March 30, 1995, by the District 
Director of Customs, Nogalas, Arizona, concerning the tariff classifica- 
tion of a compact disk (CD) lens cleaning system under subheading 
8522.90.75, Harmonized Tariff Schedule of the United States (HTSUS), 
as parts and accessories of apparatus of heading 8519 to 8221 (i.e., CD 
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players). One comment, which agreed with the proposal, was received 
in response to the notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057) (1993), this notice advises inter- 
ested parties that Customs is revoking DD 807509 to reflect the proper 
classification of the CD lens cleaning system under subheading 
8524.90.40, HTSUS, as other recorded media for sound. HQ 957965 
modifying DD 807509 is set forth in the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: October 11, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT } 


DEPARTMENT OF THE TREASURY, 
US. CuSTOMS SERVICE, 
Washington, DC, October 11, 1995. 


CLA-2 R:C:M 957955 RFA 
Category: Classification 


Tariff No. 8524.90.40 
Ms. MARGARET NOBLE 


PERFECT DATA 
110 West Easy Street 
Simi Valley, CA 93065-1689 


Re: CD lens cleaner; accessory for computer; accessory for CD player; accessory for video 
games; compact disk; brushes; composite good; essential character; GRI 3(b); Legal 
Note 6 to Chapter 85; Headings 8473, 8522, 9504, 8524, 9603; HQs 087704, 950925, 
952154, 956490, 956960; DD 807509, revoked. 


DEAR MS. NOBLE: 


In a letter dated May 9, 1995, you requested reconsideration of DD 807509, issued on 
March 30, 1995, by Customs in Nogales, Arizona, in which the tariff classification of a com- 
pact disk (CD) Lens Cleaning System was determined under the Harmonized Tariff Sched- 
ule of the United States (HTSUS). Your letter was referred to this office for a response. 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057) (1993), notice of the proposed 
revocation of DD 807509 was published on September 6, 1995, in the CusTOMS BULLETIN, 
Volume 29, Number 36. One comment which agrees with the proposal, was received in 
response to the notice. 


Facts: 


The merchandise, labeled as acompact disk (CD) Lens Cleaning System, consists of aCD 
with two, small precision-engineered lens cleaning brushes (measuring ’s" longand “6” 
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long), a storage case, and instructions for use. The CD with the attached brushes is placed 
in a CD player or CD-ROM (compact disk-read only memory) drive to remove impairing 
debris from the optical lens within the player or drive. 

In DD 807509, issued on March 30, 1995, Customs in Nogales, Arizona, classified the CD 
LensCleaningSystem under subheading 8522.90.75, HTSUS, which provides for parts and 
accessories of apparatus of headings 8519 to 8521, HTSUS. You claim that the CD Lens 
Cleaning System should be classified under subheading 8473.30.50, HTSUS, as parts and 
accessories of headings 8469 to 8472, HTSUS. In the process of researching this issue, we 
found that the subject merchandise can also be used to clean CD-ROM video games. 


Issue: 


Is the CD Lens Cleaning System classifiable as an accessory to computers under heading 
8473, as an accessory to a CD player under heading 8522, as an accessory to a video game 
under heading 9504 or elsewhere under the HTSUS? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s). GRI 1 provides that classification shall be determined according 
to the terms of the headings and any relative section or chapter notes. 

The subheadings under consideration are as follow’s: 


8473.30.50: Parts and accessories (other than covers, carrying cases and the like) 
suitable for use solely or principally with machines of headings 8469 
to 8472: Parts and accessories of the machines of heading 8471: Not 
incorporating a cathode ray tube: [olther: [o]ther. 

Goods classifiable under this provision have a general, column one rate of duty of free. 


8522.90.75: Parts and accessories of apparatus of headings 8519 to 8521: [o]ther: 
{o]ther: [o]ther * * * 


Goods classifiable under this provision have a general, column one rate of duty of 
3.5 percent ad valorem. 


9504.10.00: Articles for arcade, table or parlor games, including pinball machines, 
bagatelle, billiards and special tables for casino games; automatic 
bowling alley equipment; parts and accessories thereof: Video games 
of a kind used with a television receiver end parts and accessories 
thereof * * * 

Goods classifiable under this provision have a general, column one rate of duty of free. 


8524.90.40: Records, tapes and other recorded media for sound or other similarly 
recorded phenomena, including matrices and masters for the produc- 
tion of records, but excluding products of chapter 37: [o]ther: [o]ther. 

Goods classifiable under this provision have a general, column one rate of duty of 

7.8 cents per square meter of recording surface. 


9603.60.00: Brooms, brushes (including brushes constituting parts of machines, 
appliancesor vehicles), hand-operated mechanical floor sweepers, not 
motorized, mops and feather dusters; prepared knots and tufts for 
broom or brush making; paint pads androllers; squeegees (other than 
roller squeegees): lolther brushes constituting parts of machines, 
appliances or vehicles * 

Goods classifiable under this provision have a general, column one rate of duty of 

2.7 percent ad valorem. 


You indicate that because your products are sold to the computer industry, the subject 
merchandise should be classifiable under heading 8473, HTSUS, as parts and accessories 
for computers. The CD Lens Cleaning System is not considered a “part” as it is not a neces- 
sary component needed for the functioning of a CD player or CD-ROM drive. 

In HQ 087704, dated September 27, 1990, this office considered the classification of 
“accessories” under the HTSUS, and stated as follows: 


The term “accessory” is not defined in either the tariff schedule or the Explanatory 
Notes. An accessory is generally an article which is not necessary to enable the goods 
with which it is used to fulfill their intended function. An accessory must be identifi- 
able as being intended solely or principally for use with a specific article. Accessories 
are of secondary importance, not essential in and of themselves. They must, however, 
somehow contribute to the effectiveness of the principal article (e.g., facilitate the use 
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or handling of the principal article, widen the range of its uses, or improve its opera- 
tion). 


The CD Lens Cleaning System is an “accessory” which can be used with a CD music 
player, a CD-ROM drive for a personal computer, and for a video game. Because the subject 
merchandise can be used for more than one article, we find that its principal or sole use 
cannot be determined for classification purposes based upon GRI 1. Therefore, classifica- 
tion under headings 8473, 8522, and 9504, HTSUS, is precluded. 

Because classification in a single heading cannot be determined by applying GRI 1, we 
must apply the other GRI’s. GRI 2(a) is not applicable here because the merchandise is not 
incomplete or unfinished. The subject merchandise essentially consists of a compact disk 
with brushes attached to the underneath surface of the disk. According to the information 
provided, the compact disk has “On-Disc” voice instructions and music to explain the 
cleaning process while in use. Compact disks with recorded media are prima facie classifi- 
able under heading 8524, HTSUS. Brushes are prima facie classifiable under heading 9603, 
HTSUS. GRI 2(b) states that if a product is a mixture or combination of materials or sub- 
stances that are, prima facie, classifiable in two or more headings, then GRI 3 applies. 

GRI 3(a) states that if a product is classifiable in two or more headings by application of 
GRI 2(b), then the: 


heading which provides the most specific description shall be preferred to headings 
providing a more general description. However, when two or more headings each refer 
to part only of the materials or substances combined in mixed or composite goods or to 
part only of the items in a set put up for retail sale, these headings are to be regarded as 
equally specific in relation to those goods, even if one of them gives a more complete or 
precise description of the goods. 


Because the CD and the brushes fall under separate headings in the tariff schedule which 
describe only a portion of the CD Lens Cleaning System, the headings are to be regarded as 
equally specific under GRI 3(a). Therefore; GRI 3(a) fails in establishing classification, and 
GRI 3(b) becomes applicable. 

GRI 3(b) provides that composite goods consisting of different materials or made up of 
different components, shall be classified as if they consisted of the material or component 
which gives them their essential character. The Harmonized Commodity Description and 
Coding System Explanatory Notes (EN) constitute the official Interpretation of the 
HTSUS. While not legally binding, the ENs provide a commentary on the scope of each 
heading of the HTSUS and are generally indicative of the proper interpretation of these 
headings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 1989). EN IX to GRI 3(b), page 4, 
states that: 


[flor the purposes of this Rule, composite goods made up of different components shall 
be taken to mean not only those in which the components are attached to each other to 
form a practically inseparable whole but also those with separable components, pro- 
vided these components are adapted one to the other and are mutually complemen- 
tary and that together they form a whole which would not normally be offered for sale 
in separate parts. (emphasis in original) 


Because the item is a composite good, we must determine which component provides the 
essential character. EN VIII to GRI 3(b), page 4, states that. 


[t]he factor which determines essential character will vary as between different kinds 
of goods. It may, for example, be determined by the nature of the material or compo- 
nent, its bulk, quantity, weight or value, or by the role of a constituent material in rela- 
tion to the use of the goods. 


We believe that the CD imparts the essential character of the merchandise because it 
makes up the bulk and weight of the merchandise and it is the component which interacts 
with the CD player, drive or video game. Therefore, we find that the CD Lens Cleaning Sys- 
tem is classifiable under heading 8524, HTSUS, because it plays voice instructions and 
music. 

Classification of the subject merchandise under this provision is supported by Legal 
Note 6 to Chapter 85, HTSUS, which states that: “[r]ecords, tapes and other media of head- 
ing 8523 or 8524 remain classified in those headings, whether or not they are entered with 
the apparatus for which they are intended.” In classifying retail sets containing media of 
heading 8523 or 8524, HTSUS Customs has interpreted the meaning of Legal Note 6 to 
Chapter 85, HTSUS, as requiring that the media is to be broken out from a retail set and 
classified separately. See HQ 952154 (November 17, 1992); HQ 950925 (May 12, 1992). In 
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these situations, the essential character of the retail sets, which contained the media of 
headings 8523 or 8524, HTSUS, were held to be other than the media. In situations where 
the essential character of the retail set is the media, Customs has found that Legal Note 6 
to Chapter 85, HTSUS, allows for a retail set, whose essential character is the media, to be 
classified as media. See HQ 956960 (September 19, 1994); HQ 956490 (August 19, 1994). 
We believe that Legal Note 6 to Chapter 85, HTSUS, allows for composite goods consisting 
of the media of heading 8523 or 8524, HTSUS, to be classified under these provisions. 
Based upon the above analysis, DD 807509 is revoked. 


Holding: 

The CD Lens Cleaning System is classifiable under subheading 8524.90.40, HTSUS, 
which provides for: “[r]ecords, tapes and other recorded media for sound or other similarly 
recorded phenomena, including matrices and masters for the production of records, but 


excluding products of chapter 37: [o]ther: [o]ther * * *.” The general, column one rate of 
duty is 7.8 cents per square meter of recording surface. 


Effect on Other Rulings: 


DD 807508, issued on March 30, 1995, is revoked. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after publication in the CUSTOMS BUL- 
LETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not consti- 
tute a change of practice or position in accordance with section 177.10(c)(1), Customs 
Regulations [19 CFR 177.10(c)(1)]. ; 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





REVOCATION OF A CUSTOMS RULING LETTER RELATING TO 
THE TARIFF CLASSIFICATION OF THE “YAK BAK” SOUND 
RECORDING DEVICE 


ACTION: Notice of revocation of a tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 19380 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises Interested parties 
that Customs is revoking a ruling pertaining to the tariff classification 
of the “Yak Bak” sound recording device. Notice of the proposed revoca- 
tion was published September 6, 1995, in the CUSTOMS BULLETIN, Vol- 
ume 29, Number 36. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after January 2, 1996. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Metals 
and Machinery Branch, Tariff Classification Appeals Division, (202) 
482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On September 6, 1995, Customs published a notice in the Customs 
BULLETIN, Volume 29, Number 36, proposing to revoke New York Ruling 
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Letter (NY) 804205, issued on December 13, 1994, which concerned the 
tariff classification of the “Yak Bak” under subheading 9503.90.60 
(now, 9503.90.00), Harmonized Tariff Schedule of the United States 
(HTSUS), which provides for other toys (except models), not having a 
spring mechanism. The notice indicated that Customs intended to 
revoke NY 804205 to reflect the proper classification of the “Yak Bak” 
under subheading 8520.90.00, HTSUS, which provides for other sound 
recording apparatus. Two comments were received. The essence of the 
comments and our response follows: 


Comment: 


The “Yak Bak” should be classified as a “toy” under heading 9503, 
HTSUS, because of its limited size, limited capacity for real use, and 
because it is marketed to children and sold in toy stores. 


Response: 


While the marketing of the “Yak Bak” is certainly a consideration, the 
fact that it is marketed to children and sold in toy stores does not over- 
come the similarity between this device and other hand held, sound 
recording/reproducing apparatus that are not marketed to children 
(which are also small in size and have limited recording times). More- 
over, we note that toy stores sell many items that may not be considered 
toys, such as sporting goods, candy, video game equipment and chil- 
dren’s books. The environment of the sale (the advertisement and dis- 
play), which is geared to the child consumer, is not, in and of itself, 
dispositive of use as a toy. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat 2057), this notice advises interested parties that Cus- 
toms is revoking NY 804205 to reflect the proper classification of the 
“Yak Bak” under subheading 8520.90.00, HTSUS. Headquarters Rul- 
ing 958302 revoking NY 604205 is set forth in an Attachment to this 
document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: October 17, 1995. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Classification Appeals Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, October 17, 1995. 


CLA-2 R:C:M 968302 LTO 
Category: Classification 


Tariff No. 8520.90.80 
Ms. SANDRA SWANSON 


ALROD INTERNATIONAL, INC. 
880 Stanton Road 
Burlingame, CA 94010 


Re: “Yak Bak” sound recording device; NY 804205 revoked; NY 809199; HQs 087599, 
956261; Section XVI, note 1(p); heading 9503; EN 85.20; General EN to chapter 95. 


DEAR Ms. SWANSON: 

This is in reference to NY 804205, issued to you, on behalf of Yes! Entertainment Corp: , 
on December 13, 1994, which concerned the classification of the “Yak Bak” sound record- 
ing device under the Harmonized Tariff Schedule of the United States (HTSUS). A further 
review of the issue has caused us to reconsider this ruling. Pursuant to section 625(c)(1), 
Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Implementation Act, Pub. 
L. No. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed revocation of NY 
804205 was published September 6, 1995, in the CUSTOMS BULLETIN, Volume 29, Number 
36. 


Facts: 


The article in question is called the “Yak Bak,” which is a small recording device which 
fitsin the palm of the user’s hand. The user talks into a speaker/microphone while pressing 
down a button located on the device to record a six second message. Another button acti- 
vates playback of the recorded message. 


Issue: 


Whether the “Yak Bak” is classifiable as a toy under heading 9503, HTSUS, or as sound 
recording and reproducing apparatus under heading 8520, HTSUS. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part, that “for legal purposes, classi- 
fication shall be determined according to the terms of the headings and any relative section 
or chapter notes * * * 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding, 
and therefore not dispositive, the ENs provide acommentary on the scope of each heading 
of the Harmonized System, and we generally indicative of the proper interpretation of 
these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35126 (August 23, 1969). 

The headings under consideration are as follows: 


8520 Magnetic tape recorders and other sound recording apparatus, whether or 
not eee a sound reproducing device 


9503 Other toys * 


In NY 804205, dated December 13, 1994, the “Yak Bak” was held to be classifiable under 
subheading 9503.90.60 (now, 9503.90.00), HTSUS, which provides for other toys (except 
models), not having a spring mechanism. Note 1(p) to section XVI, HTSUS, states that the 
section, which includes heading 8520, HTSUS, does not include articles of chapter 95, 
HTSUS. Thus, if the “Yak Bak” is classifiable under heading 9503, HTSUS, it cannot be 
classified under heading 6520, HTSUS. 

With regard to heading 9503, HTSUS, the ENs to Chapter 95, pg. 1585, indicate that 
“this chapter covers toys of all kinds whether designed for amusement of children or 
adults.” It has been Customs position that the amusement requirement means that toys 
should be designed and used principally for amusement. See HQ 956261, dated May 26, 
1994; Additional U.S. Rule of Interpretation 1(a), HTSUS. In our opinion, the “Yak Bak” 
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functions in a manner similar to other hand held, sound recording/reproducing apparatus 
that are not marketed to children (i.e., similar operating capacities/limited recording 
times). Moreover, the “Yak Bak” does not provide the manipulative play value or frivolous 
entertainment characteristic of toys. Further, any amusement derived from the “Yak Bak” 
is incidental to the device’s utilitarian purpose. See HQ 087599, dated March5, 1991. Thus, 
the device is not “designed and used principally for amusement,” and is not classifiable 
under heading 9503, HTSUS. 

With regard to heading 8520, HTSUS, EN 85.20, pg. 1368, states that the heading “cov- 
ers all sound recording apparatus, whatever the purpose for which it is intended * * * [and] 
includes sound recording apparatus, incorporating a sound reproducing device [emphasis 
added].” The “Yak Bak,” though not a sophisticated device, functions as sound recording 
and reproducing apparatus. Accordingly, the “Yak Bak” is classifiable under heading 8520, 
HTSUS, specifically under subheading 8520.90.00, HTSUS. See NY 809199, dated May 3, 
1995 (wherein “Pocketalkers,” similar voice recording and playback devices, were held to 
be classifiable under subheading 6520.90.00, HTSUS). 

NY 804205, dated December 13, 1994, is revoked. 


Holding: 


The “Yak Bak” is classifiable under subheading 8520.90.00, HTSUS, which provides for 
other sound recording apparatus, whether or not incorporating a sound reproducing 
device. The corresponding rate of duty for articles of this subheading is 3.1% ad valorem. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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(Slip Op. 95-169) 


EARTH ISLAND INSTITUTE ETC. ET AL., PLAINTIFFS v. WARREN CHRISTOPHER, 
SECRETARY OF STATE, ROBERT E. RUBIN, SECRETARY OF TREASURY, 
ELINOR G. CONSTABLE, ASSISTANT SECRETARY OF STATE FOR THE BUREAU 
OF OCEANS, INTERNATIONAL ENVIRONMENTAL, AND SCIENTIFIC AFFAIRS, 
RONALD BROWN, SECRETARY OF COMMERCE, AND ROLLAND A. SCHMITTEN, 


ASSISTANT ADMINISTRATOR FOR FISHERIES, NATIONAL MARINE FISHERIES 
SERVICE, DEFENDANTS 


Court No. 94-06-00321 
[Defendants’ motion to amend answer granted. ] 
(Dated October 12, 1995) 


Heller, Ehrman, White & McAuliffe (Joshua R. Floum, Nicole J. Walthall and James J. 
Williams) for the plaintiffs. 


Frank W. Hunger, Assistant Attorney General; Lois J. Schiffer, Acting Assistant Attor- 
ney General; David M. Cohen, Director, Commercial Litigation Branch, Civil Division 
(Jeffrey M. Telep) and Environment & Natural Resources Division (James C. Kilbourne, 
Eileen Sobeck and Christiana P Perry), U.S. Department of Justice; and Office of the Legal 
Adviser, U.S. Department of State (David Balton) and Office of General Counsel, National 
Oceanic and Atmospheric Administration (Jason Patlis), of counsel, for the defendants. 

Garvey, Schubert & Barer (Eldon V.C. Greenberg) for the intervenor-defendant. 


MEMORANDUM AND ORDER 


AQUILINO, Judge: In the aftermath of this court’s denial of defendants’ 
motion for partial summary judgment per slip op. 95-103,19CIT _, 
890 FSupp. 1085 (1995), they come forth with a motion to amend their 
answer to include as an affirmative defense that “[p]laintiffs’ claims are 
barred by the statute of limitations contained in 28 U.S.C. § 2636(i).” 
The intervenor-defendant National Fisheries Institute, Inc.! supports 


the motion, while the plaintiffs decry it on grounds of “undue delay, 
unfair prejudice and * * * futility”?. 


1 Its Motion for Leave to File Response to Plaintiffs’ Opposition to the Federal Defendants’ Motion to Amend Their 
Answer is hereby granted. 


2 Plaintiffs’ Opposition to Defendants’ Motion to Amend Answer [hereinafter cited as “Plaintiffs’ Opposition”, p. 1. 


31 
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I 


Slip op. 95-103 concluded, as had the U.S. District Court for the 
Northern District of California and the Court of Appeals for the Ninth 
Circuit earlier sub nom. Earth Island Institute v. Baker, 1992 U.S. Dist. 
LEXIS 8604 (Aug. 6, 1992), aff'd, 6 F.3d 648 (9th Cir. 1993), that jurisdic- 
tion over plaintiffs’ claims under Pub.L. No. 101-162, § 609(b), 103 
Stat. 988, 1038 (1989), rests exclusively with this Court of International 
Trade pursuant to 28 U.S.C. § 1581(i)(3) and (4). When this is the predi- 
cate of subject-matter jurisdiction, a case “is barred unless commenced 
in accordance with the rules of the court within two years after the cause 
of action first accrues.” 28 U.S.C. § 2636(i). Subsequent to commence- 
ment, Rule 15(a) of those rules, as well as of the Federal Rules of Civil 
Procedure, provides, in part: 


AMENDMENTS. 

A party may amend the party’s pleading once as a matter of 
course at any time before a responsive pleading is served or, if the 
pleading is one to which no responsive pleading is permitted and the 
action has not been noticed for trial, the party may so amend it at 
any time within 20 days after it is served. Otherwise a party may 
amend the party’s pleading only by leave of court or by written con- 
sent of the adverse party; and leave shall be freely given when jus- 
tice so requires * * *. 


The California action was brought on February 24, 1992 by Earth 
Island Institute and its director of the Sea Turtle Restoration Project. 
As cited above, the action was dismissed on August 6, 1992, which judg- 
ment of dismissal was affirmed on October 1, 1993. The plaintiffs now at 
bar represent that “[nJeither the Ninth Circuit, the District Court, nor 
the parties, expressly considered either the merits or necessity of a 
motion to transfer”.* While this claim is challenged by the intervenor- 
defendant* the record is bereft of any order formally transferring the 
first action to this court. Rather, the two original named plaintiffs, 
joined by The American Society for the Prevention of Cruelty to Ani- 
mals, The Humane Society of the United States, The Sierra Club and 
The Georgia Fishermen’s Association, Inc., filed their complaint herein 
on June 7, 1994. Defendants’ answer thereto, which was filed on August 
8, 1994, pleads four affirmative defenses, including that the complaint is 
“moot to the extent that it challenges defendants’ conduct prior to May 
1, 1994.” To this time-related defense, defendants’ motion would now 
add one based directly on the above-referenced statute of limitation. 


II 


While the logic of the foregoing rule governing amendment may favor 
parties plaintiff, the language, on its face, does not exclude parties in 
opposition. See, e.g., Senza-Gel Corp. v. Seiffhart, 803 F.2d 661 (Fed.Cir. 
1986); Foremost-McKesson v. Islamic Rep. of Iran, 905 F.2d 438 (D.C.Cir. 


31d. at 3. 
4 See Response of Defendant-Intervenor, pp. 2-3 and n. 2 and Exhibit A thereto. 
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1990); Strachan v. Ashe, 548 FSupp. 1193 (D.Mass. 1982); Rachman 
Bag Co. v. Liberty Mut. Ins. Co., 46 F.3d 230 (2d Cir. 1995); Deakyne v. 
Commissioners of Lewes, 416 F.2d 290 (3d Cir. 1969); Defender Indus- 
tries v. Northwestern Mut. Life Ins. Co., 938 F.2d 502 (4th Cir. 1991); 
Montgomery Ward & Co. v. Robert Cagle Bldg. Co., 265 F.Supp. 469 (S.D. 
Tex. 1967); Phelps v. McClellan, 30 F.3d 658 (6th Cir. 1994); King v. 
Cooke, 26 F.3d 720 (7th Cir. 1994); Costello, Porter v. Providers Fidelity 
Life Ins. Co., 958 F.2d 836 (8th Cir. 1992); Wyshak v. City Nat’l Bank, 607 
F.2d 824 (9th Cir. 1979); Atiya v. Salt Lake County, 988 F.2d 1013 (10th 
Cir. 1993); Forbus v. Sears Roebuck & Co., 30 F.3d 1402 (11th Cir. 1994), 
cert. denied, 115 S.Ct. 906 (1995); Melco Clothing Co. v. United States, 
16 CIT 889, 804 FSupp. 369 (1992). Nonetheless, the seminal case on 
the rule, Foman v. Davis, 371 U.S. 178 (1962), involved denial of a 
motion by a party plaintiff to amend its complaint. The Court held: 


* * * Tf the underlying facts or circumstances relied upon by a plain- 
tiff may be a proper subject of relief, he ought to be afforded an 
opportunity to test his claim on the merits. In the absence of any 
apparent or declared reason—such as undue delay, bad faith or dila- 
tory motive on the part of the movant, repeated failure to cure defi- 
ciencies by amendments previously allowed, undue prejudice to the 
opposing party by virtue of allowance of the amendment, futility of 
amendment, etc.—the leave sought should, as the rules require, be 
“freely given.” Of course, the grant or denial of an opportunity to 
amend is within the discretion of the District Court, but outright 
refusal to grant the leave without any justifying reason appearing 
for the denial is not an exercise of discretion; it is merely abuse of 
that discretion and inconsistent with the spirit of the Federal Rules. 


371 US. at 182. 

Understandably, the plaintiffs complain about the delay in defen- 
dants’ raising of the statute of limitation, and they correctly follow the 
foregoing holding to the effect that “undue delay is plainly a relevant 
consideration * * * when deciding a motion to amend”. Plaintiffs’ 
Opposition, pp. 2-3. Given the nature of this action, not to mention its 
secondary timing, the sovereign status of the defendants, the number of 
lawyers apparently on their side or the traditional defenses encom- 
passed by CIT Rule 8(d), the court finds that their delay is undue. 

This finding is not conclusive here, however. As the plaintiffs them- 
selves recognize, “undue delay is particularly relevant when combined 
with unfair prejudice”. Id. at 3. The plaintiffs also concede that the cir- 
cumstances of this action do not reflect “a traditional form of ‘preju- 
dice’”>. They attempt instead to conjure sufficient disadvantage from 
their dismissed prior action in California. See id. at 3-4. This effort is 


5 Plaintiffs’ Opposition, p. 4. Cf. James & Hazard, Civil Procedure, p. 212 (3d ed. 1985): 

Prejudice to the opponent * * * is far less likely to be caused by amendments offered before trial than by those 
offered at or after trial. By far the most frequent source of prejudice is the lack of opportunity to prepare and pres- 
ent a case to rebut the amendment. But such opportunity is not usually nace pre-trial amendments, 
unless they are offered on the eve of trial or unless the needed evidence has been dissipated or impaired by the delay 
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unpersuasive. As this court was constrained to remind counsel in Avanti 
Products, Inc. v. United States, 16 CIT 453, 453-54 (1992): 


* * *| A] party plaintiffhas a primary and independent obligation to 
prosecute any action brought by it—from the moment of com- 
mencement to the moment of final resolution. That primary 
responsibility never shifts to anyone else and entails the timely tak- 
ing of all steps necessary for its fulfillment. 


Finally, and according to the plaintiffs “most importantly, to grant 
defendants’ motion to amend would be a futile exercise.” Plaintiffs’ 
Opposition, p. 4. That is: 


* * * [T]he District Court expressly dismissed the action without 
prejudice. Assuming arguendo that at the time of the dismissal a 
statute of limitations was properly applicable—which plaintiffs do 
not con-cede—grounds for transfer were plainly evident. 


Id. (emphasis in original), citing Kolek v. Engen, 869 F.2d 1281 (9th Cir. 
1989) and 28 U.S.C. § 1631, which section provides: 


Transfer to cure want of jurisdiction 

‘Whenever a civil action is filed in a court * * * or an appeal * * * is 
noticed for or filed with such a court and that court finds that there 
is a want of jurisdiction, the court shall, if it isin the interest of jus- 
tice, transfer such action or appeal to any other such court in which 
the action or appeal could have been brought at the time it was filed 
or noticed, and the action or appeal shall proceed as if it had been 
filed in or noticed for the court to which it is transferred on the date 
upon which it was actually filed in * * * the court from which it is 
transferred. 


On the face of this statute, the courts in California could have trans- 
ferred the original action to this court. As for futility, suffice it state that 
the court must determine if plaintiffs’ action is time-barred, whether 
the statute of limitation is pleaded as an affirmative defense or not. 
Compare, e.g., CIT Rule 12(h)(3) with Georgetown Steel Co. v. United 
States, 801 F.2d 1308 (Fed.Cir. 1986), and Humane Society of the United 
Statesv.Brown,19CIT___,___FSupp..__ (Aug. 18, 1995). Suffice it 
to also state that the court concurs with the intervenor that that issue 
not be resolved finally at this stage. See Response of Defendant-Interve- 
nor, p. 2, n. 1. As the Court of Appeals for the Federal Circuit recently 
opined in reversing a dismissal of an action as time-barred against the 
United States, 


it is unnecessary in this case for us to examine in detail the current 
state of sovereign immunity doctrine as it applies to statutory time- 
bars * * *, It is enough to note that, given the complex and subtle 
nature of this inquiry, it is not helpful to a court to have the Govern- 
ment treat it as a simply black-and-white proposition, nor does it 
enhance the credibility of the Government’s position. 


Henke v. United States, 60 F.3d 795, 799 (Fed.Cir. 1995), citing Wood- 


Ivey Systems Corp. v. United States, 4 F.3d 961, 968 (Fed. Cir. 
1993)(Plager, J., concurring). 
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Whatever the position of the defendants in this action may prove to 
be, their motion for leave to amend their pleading in order to develop it 
fully must be, and it therefore hereby is, granted® and the appended 
amended answer received. 





(Slip Op. 95-170) 


INDUSTRIA DE FUNDICAO TUPY AND AMERICAN IRON & ALLOYS CORP, 
PLAINTIFFS v. RONALD BROWN, SECRETARY OF COMMERCE, US. 
DEPARTMENT OF COMMERCE, AND UNITED STATES, DEFENDANTS, AND 
GRINNELL CorP, WARD MANUFACTURING, INC., AND STOCKHAM VALVES & 
FITTINGS Co., INC., DEFENDANT-INTERVENORS 


Court No. 94-09-00528 


Defendants move this Court to dismiss this action in light of Industria de Fundicao 
Tupy v. Ronald Brown (Tupy), 18 CIT ____, 866 F. Supp. 565 (1994) where the Court held 
that plaintiffs’ action is time-barred. Plaintiffs oppose defendants’ motion to dismiss and 
cross-move for summary judgment pursuant to Rule 56 of the Rules of the Court. In the 
alternative, defendants cross-move for summary judgment. 

Held: Defendants’ motion to dismiss is granted. In Tupy, 18 CIT at_.__, 866 F Supp. at 
565, this Court ruled that plaintiffs’ challenge to the United States Department of Com- 
merce, International Trade Administration’s (“Commerce”) authority to conduct an 
administrative review of the Antidumping Duty Order: Malleable Cast Iron Pipe Fittings 
From Brazil, 51 Fed. Reg. 18,640 (1986) for failure to timely meet certain procedural dead- 
lines is time-barred pursuant to 19 U.S.C. § 1516a (1988) and 28 U.S.C. § 1581(c)'(1988) 
and plaintiffs may not resort to the court’s residual jurisdiction. Subsequently, with 
regard to antidumping duty orders, the United States Court of Appeals for the Federal 
Circuit (“CAFC”), in Kemira Fibres Oy v. United States (Oy), 61 F.3d 866 (Fed. Cir. 1995), 
held that Commerce has latitude in meeting deadlines contained in its procedural rules 
and Commerce’s interpretation that 19 C.FR. § 353.25(d)(4)(iii) (1991) does not confer a 
right of révocation on an importer is reasonable. As the Court decided the jurisdictional 
question in Tupy, 18 CIT at___, 866 F. Supp. at 565, and the CAFC’s decision in Oy, 61 
F.3d at 866, does not support plaintiffs’ jurisdictional argument or otherwise, the Court 
enters judgment for defendants. 

[Defendants’ motion to dismiss is granted. Plaintiffs’ motion for summary judgmentiis 
denied. Case dismissed. | 


(Dated October 12, 1995) 


Sonnenberg, Anderson & Rodriquez (Philip Yale Simons; of counsel: Jerry P Wiskin, 
Steven P Sonnenberg and Jacqueline M. Paez) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (A. David Lafer, Senior Trial 
Counsel and Hal S. Shapiro); of counsel: Michelle K. Behaylo, Attorney-Advisor, Office of 
the Chief Counsel for Import Administration, U.S. Department of Commerce, for 
defendants. 

McKenna & Cuneo (Peter Buck Feller and Lawrence J. Bogard) for defendant- 
intervenors. 


6In affording this relief, the court is not persuaded by either the rules of practice or the facts and circumstances 
presented that Defendants’ Motion for Leave to File a Reply in Support of Their Motion for Leave to Amend Their 
Answer should be granted. Hence, it is hereby denied. 
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OPINION 


TSOUCALAS, Judge: Defendants move to dismiss this action. Plaintiffs, 
Industria de Fundicao Tupy and American Iron & Alloys Corporation 
(collectively “Tupy”), oppose defendants’ motion and request, in turn, 
that the Court award summary judgment and issue orders (1) enjoining 
the United States Department of Commerce, International Trade 
Administration (“Commerce”) from conducting an administrative 
review of the Antidumping Duty Order: Malleable Cast Iron Pipe Fit- 
tings From Brazil (“Antidumping Duty Order” or “Order”), 51 Fed. Reg. 
18,640 (1986), for May 1, 1993, through April 30, 1994; (2) requiring 
Commerce to revoke the Order; and (3) requiring Commerce to end the 
suspension of liquidation of Brazil-origin imports subject to the Order. 
Plaintiffs’ Brief in Opposition to Defendants’ Motion to Dismiss and 
Cross-Motion for Summary Judgment (“Tupy’s Brief”) at 1-19. 


BACKGROUND 


On May 21, 1986, Commerce issued an antidumping duty order on 
certain malleable cast iron pipe fittings from Brazil. See Antidumping 
Duty Order, 51 Fed. Reg. at 18,640. May is the annual anniversary 
month of the Order for purposes of 19 C.FR. § 353.25(d) (1991).! 

Commerce did not conduct administrative reviews of the Order for 
the period of May 21, 1986, through April 30, 1987, or the period of May 
1, 1987, through April 30, 1988. Complaint 1 10. 

On May 3, 1989, during the Order’s third annual anniversary month, 
Commerce published a notice in the Federal Register informing inter- 
ested parties of the opportunity to request an administrative review of 
the Order for the period May 1, 1988, through April 30, 1989. Antidump- 
ing or Countervailing Duty Order, Finding, or Suspended Investigation; 
Opportunity to Request Administrative Review, 54 Fed. Reg. 18,918 
(1989). No party requested an administrative review. 

- On May 8, 1990, Commerce published a similar notice regarding May 
1, 1989, through April 30, 1990. See Antidumping or Countervailing 
Duty Order, Finding, or Suspended Investigation; Opportunity to 
Request Administrative Review, 55 Fed. Reg. 19,093 (1990). Again, no 
party sought a review. 

On May 2, 1991, during the Order’s fifth annual anniversary month, 
Commerce published a notice of intent to revoke the Order because no 


119 CFR. § 353.25 provides in pertinent part: 
§ 353.25 Revocation of orders; termination of suspended investigation. 

(d) Revocation or termination based on changed circumstances * * * 

(4)(i) If for four consecutive annual anniversary months no interested party has requested an administrative 
review, under § 353.22(a), of an order or suspended investigation, not later than the first day of the fifth consecu- 
tive annual anniversary month, the Secretary will publish i n the Federal Register notice of “Intent to Revoke 
Order” or, if appropriate, “Intent to Terminate Suspended Investigation.” 

(ii) Not later than the date of publication of the notice described in paragraph (d)(4)(i) of this section, the Secre- 
tary will serve written notice of the intent to revoke or terminate on each interested party listed on the Depart- 
ment’s service list and on any other person which the Secretary has reason to believe is a producer or seller in the 
United States of the like product. 

(iii) If by the last day of the fifth annual anniversary month no interested party objects, or requests an adminis- 
trative review under § 353.22(a), the Secretary at that time will conclude that the requirements of paragraph 
(d)(1)(i) for revocation or termination are met, revoke the order or terminate the suspended investigation, and pub- 
lish in the Federal Register the notice described in paragraph (d)(3)(vii) of this section. 

19 C.FR. § 353.25(d)(4) (emphasis added). 
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annual reviews had been requested for the previous four years. See Mal- 
leable Cast-Iron Pipe Fittings From Brazil, Intent to Revoke Antidump- 
ing Order, 56 Fed. Reg. 20,193 (1991). See also 19 C.FR. § 353.25(d)(4). 
On May 30, 1991, the Cast Iron Pipe Fittings Committee, the petitioner 
in the original investigation, objected to the proposed revocation. On 
June 26, 1991, Commerce published its determination not to revoke the 
Order. See Malleable Cast Iron Pipe Fittings From Brazil; Determina- 
tion Not to Revoke Antidumping Duty Order, 56 Fed. Reg. 29,220 (1991). 

In 1992, Commerce did not publish a notice of intent to revoke the 
Order. Complaint 1 21. No request for a review or objection to a proposed 
revocation was made by an interested party in 1992, and no party 
objected or complained about Commerce’s failure to publish a notice of 
intent to revoke in 1992. Complaint 11 22, 23. 

On June 21, 1993, as no administrative review had been requested in 
the previous four anniversary months, Commerce published a notice of 
intent to revoke the Order. See Malleable Cast Iron Pipe Fittings From 
Brazil; Intent to Revoke Antidumping Duty Order, 58 Fed. Reg. 33,796 
(1993). On July 21, 1993, several domestic interested parties objected to 
Commerce’s proposed revocation. Consequently, on September 30, 
1993, Commerce published a notice of intent not to revoke the Order. 
See Malleable Cast Iron Pipe Fittings From Brazil; Determination Not to 
Revoke Antidumping Duty Order (“Determination Not to Revoke 
Order”), 58 Fed. Reg. 51,057 (1993). Plaintiffs did not appeal Com- 
merce’s determination not to revoke. 

On May 3, 1994, Commerce published a notice of intent to revoke the 
Order if no interested party requested an administrative review or 
objected to the proposed revocation by May 31, 1994. See Intent to 
Revoke Antidumping Duty Orders and Findings, 59 Fed. Reg. 22,821 
(1994). On May 4, 1994, three domestic producers of malleable cast iron 
pipe fittings requested an administrative review for the period of May 1, 
1993, through April 30, 1994. Commerce initiated the requested review. 
See Initiation of Antidumping Duty Administrative Reviews and 
Requests for Revocation in Part, 59 Fed. Reg. 36,160 (1994). On July 22, 
1994, to facilitate this administrative review, Commerce issued Tupy a 
questionnaire. Complaint 1 43. The response date was September 20, 
1994, day 60 of the annual review. Id. 

On August 8, 1994, Tupy requested that Commerce terminate the 
continuing administrative review, revoke the Order, and instruct the 
United States Customs Service to end suspension of liquidation of the 
subject merchandise. Complaint 1 44. Tupy initiated this action on Sep- 
tember 9, 1994, and obtained a temporary restraining order (“TRO”) 
from the court enjoining Commerce from pursuing the administrative 
review. On October 6, 1994, the Court dissolved the TRO and denied 
plaintiffs’ motion for a preliminary injunction. See Industria de Fundi- 
cao Tupy v. Ronald Brown (Tupy),18CIT __, 866 F. Supp. 565 (1994). 
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On October 31, 1994, counsel for Tupy wrote Commerce, stating: 


Our clients, Industria De Fundicao Tupy and American Iron and 
Alloys Corporation, respectfully decline to provide a response to the 
International Trade Administration’s questionnaire in the cap- 
tioned review. Our clients believe that the disruption of its ongoing 
business, the fact that its records are not computerized in the for- 
mat required by the International Trade Administration, and the 
potential benefits derived from its insignificant exports to the 
United States do not justify the time and expense related to compil- 
ing the information and completing the questionnaire. 


Public Record Doc. No. A-351-505, Letter to Bernard T. Carreau. 


DISCUSSION 


In its opposition to Commerce’s motion to dismiss and cross-motion 
for summary judgment, Tupy challenges the Court’s holding in Tupy, 18 
CIT at _, 866 F. Supp. at 565 that judicial review is unavailable 
because this action is time-barred pursuant to 19 U.S.C. § 1516a (1988) 
and 28 U.S.C. § 1581(c) (1988). Tupy attempts to convince the Court to 
permit judicial review pursuant to 28 U.S.C. § 1581(i) (1988). 

Essentially, Tupy advances two arguments. First, Tupy contends that 
Commerce’s decision not to revoke the antidumping duty order, pub- 
lished in the Federal Register on September 30, 1993, was not a “deter- 
mination” within the meaning of 19 U.S.C. § 1516a. Thus, claims Tupy, 
the notice could not be challenged under 19 U.S.C. § 1516a(a)(2)(A)(ii) 
and 28 U.S.C. § 1581(c). In support, Tupy argues that only agency deter- 
minations which are specifically enumerated in various clauses of sub- 
paragraph (B) of § 1516a are subject to the court’s jurisdiction pursuant 
to that provision. According to Tupy, section 1516a contemplates 
administrative reviews or proceedings concerning the review of factual 
information supplied to Commerce, whereas, Commerce’s notice was a 
simple ministerial act acknowledging the receipt of an interested 
party’s request that the Order not be revoked. Tupy also argues that, as 
Commerce’s determination not to revoke the Order was not required by 
the statute or Commerce’s regulations, the notice was merely a gratu- 
itous act. Tupy argues that it follows, a priori, that the decision was not 
encompassed by, and not reviewable under, 19 U.S.C. § 1516a and 28 
U.S.C. § 1581(c). Tupy’s Brief at 5-13. Tupy contends that this action 
arises from the U.S. antidumping laws concerning a matter other than 
those reviewable under 19 U.S.C. § 1516a. Jd. at 13. 

Second, Tupy submits that, as a matter of law, Commerce was 
required to revoke the Order pursuant to 19 C.FR. § 353.25(d)(4)(iii) 
because Commerce received no objections to revocation and no requests 
for annual review during the Order’s fifth anniversary month. There- 
fore, argues Tupy, all of Commerce’s acts after May 31, 1993, relating to 
the Order are ultra vires and a nullity without force or legal effect. Id. at 
14-19. In particular, Tupy argues that Commerce’s notice of intent not 
to revoke the Order was invalid because it was based on an untimely 
notice of intent to revoke. Id. at 14-15. For support, Tupy relies on 
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Kemira Fibres Oy v. United States (Kemira I), 18 CIT , 858 F Supp. 
229 (1994) and Kemira Fibres Oy v. United States (Kemira II), 18 CIT 
___, 861 F. Supp. 144 (1994) (Commerce is required to revoke an anti- 
dumping duty order if no interested party objects to revocation or 
requests an annual review during the fifth annual anniversary month of 
the order. Interested party’s objection to revocation, erroneously elic- 
ited after Commerce was obligated to revoke antidumping order, found 
invalid), rev’d, 61 F.3d 866 (Fed. Cir. 1995). Id. at 14-18. 

For the reasons set forth above, Tupy believes that jurisdiction in this 
case cannot lie under 19 U.S.C. § 1516a and 28 U.S.C. § 1581(c) and that 
this action was properly brought under 28 U.S.C. § 1581(i). 

Defendants respond that Tupy misconstrues the unambiguous lan- 
guage of the governing jurisdictional statutes and the uniform construc- 
tion given to those provisions by the courts. Defendants also note that 
the Court recognized, in Tupy, 18 CIT at __, 866 F Supp. at 565, that 
Congress has established specific procedures governing judicial review 
of determinations by Commerce regarding whether to revoke anti- 
dumping and countervailing duty orders. Defendants’ Reply to Plain- 
tiffs’ Opposition to Defendants’ Motion to Dismiss; Defendants’ 
Opposition to Plaintiffs’ Motion for Summary Judgment; and Defen- 
dants’ Cross-Motion for Summary Judgment (“Defendant’s Brief”) at 
13. 

Defendants also argue that the dispositive issue is not whether Com- 
merce’s determination not to revoke the Order might have been flawed 
or unnecessary, but that the determination was issued pursuant to 19 
U.S.C. § 1675 (1988), thereby, bringing the determination within the 
scope of 19 U.S.C. § 1581(c). Defendants claim that, as such, a proper 
basis for challenge was provided. Defendants’ Brief at 16. 

Alternatively, defendants argue that Tupy’s action is barred by the 
doctrine of laches because Tupy failed to object to Commerce’s actions 
during the 1991-94 time period addressed in its complaint. Further- 
more, defendants submit that injunctive relief is inappropriate because 
Tupy has not established irreparable harm. Jd. at 23-32. Accordingly, 
defendants request dismissal or, in the alternative, judgment in their 
favor. Id. at 32. 

In denying Tupy’s motion for a preliminary injunction in Tupy, 18 
CiTat__, 866 F Supp. at 565, the Court ruled that if Tupy was dissa- 
tisfied with Commerce’s determination not to revoke the Order on mal- 
leable cast iron pipe fittings from Brazil, Tupy had an adequate remedy 
under 19 U.S.C. § 1516a and 28 U.S.C. § 1581(c).2 Tupy, 18 CIT at __, 
866 F. Supp. at 571. The Court found that section 516A of the Tariff Act 
of 1930, as amended, 19 U.S.C. § 1516a, afforded Tupy 30 days from the 
determination’s publication date, September 30, 1993, to initiate an 
action in this court contesting Commerce’s determination not to revoke 
the Order. As Tupy had failed to initiate any action, the Court ruled that 
Tupy’s cause of action accruing in 1993 is time-barred. The Court 


2 Title 28, United States Code, section 1581(c) confers jurisdiction upon the court over all actions commenced under 
section 516A of the Tariff Act of 1930. 
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denied judicial review pursuant to 28 U.S.C. § 1581(i) which confers 
exclusive jurisdiction upon the court in matters relating to the anti- 
dumping duty law which are not specifically covered by other subpara- 
graphs of § 1581, and which may be invoked as a jurisdictional basis 
when another subsection of § 1581 is unavailable or when the remedy 
provided by the other subsection would be “manifestly inadequate.” See 
id. at ___, 866 F. Supp. at 572. See also Asociacion Colombiana de 
Exportadores de Flores v. United States, 13 CIT 584, 717 F Supp. 847 
(1989), aff'd, 903 F.2d 1555 (Fed. Cir. 1990); Miller & Co. v. United 
States, 824 F.2d 961, 963 (Fed. Cir. 1987), cert denied, 484 U.S. 1041 
(1988). Tupy has not persuaded the Court to now rule otherwise. 
Further, Kemira IJ,18 CIT at__, 858 F. Supp. at 229, does not aid 
Tupy’s jurisdictional challenge. On August 2, 1995, the United States 
Court of Appeals for the Federal Circuit (“CAFC”) reversed Kemira II, 
finding that the statute leaves much to Commerce’s discretion regard- 
ing the revocation of antidumping duty orders. Oy, 61 F.3d at 873. In Oy, 
as here, the plaintiff had not cited controlling authority for the proposi- 
tion that an agency’s failure to comply with a regulatory timing require- 
ment voided a subsequent administrative action. The CAFC, however, 
found that when a statute does not specify a timing requirement and the 
consequence of non-compliance, courts should not assume that Con- 
gress intended that the agency lose its power to act if it misses regula- 
tory deadlines. Oy, 61 F.3d at 871-73. In reviewing Commerce’s 
interpretation of 19 C.FR. § 353.25(d)(4)(iii), the CAFC stated: 


[T]he regulation at issue here, indeed the antidumping law itself, is 
in place to protect the domestic industry. While we agree that sec- 
tion 353.25 addresses the interest of an importer in having Com- 
merce revoke an outstanding order, it is only after Commerce 
concludes that the order is no longer of interest to a domestic party 
that the order is revocable. Thus, it is not consistent with the basic 
purpose of the antidumping law or the regulation at issue to place 
the burden of monitoring Commerce’s actions solely on the domes- 
tic industry, as Kemira suggests. Finally, there may be cases when 
administrative review is not warranted because interested parties 
are satisfied with an existing order. See H.R. Rep. No. 725, 98th 
Cong., 2d Sess. 22-23 (1984), reprinted in 1984 U.S.C.C.A.N. 5127, 
5149. In such acase, the domestic industry may have no incentive to 
request administrative review of the order. Thus, the absence of a 
request for administrative review, while it may indicate lack of 
interest, can also indicate satisfaction with the status quo. Conse- 
quently, Commerce may not reasonably conclude that there is a 
lack of interest in an outstanding order merely by the absence of a 
request for review; rather, only after publishing notice of proposed 
revocation may Commerce properly conclude that the order at issue 
is no longer of interest so as to be revocable. Notice of intent to 
revoke must precede revocation * * *. [W]e conclude that Com- 
merce’s interpretation was a reasonable one. 


Oy, 61 F.3d at 875. Therefore, Tupy’s reliance on Kemira I and Kemira II 
is misplaced. 
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Accordingly, the Court rejects Tupy’s arguments that judicial review 
of this case is proper pursuant to 28 U.S.C. § 1581(i). 


CONCLUSION 
As the arguments advanced by Tupy have already been decided in 
Tupy,18CITat___, 866 F. Supp. at 565, and in light of the CAFC’s deci- 
sion in Oy, 61 F.3d at 866, the Court grants defendants’ motion to dis- 
miss. The Court does not reach the merits of this case. 





(Slip Op. 95-171) 


Koyo SEIKO Co., Ltp. AND Koyo Corp oF U.S.A., PLAINTIFFS v. UNITED 
STATES AND U.S. DEPARTMENT OF COMMERCE, DEFENDANTS, AND 
FEDERAL-MOGUL CORP AND TORRINGTON CO., DEFENDANT-INTERVENORS 


Court No. 93-08-00448 


Plaintiffs move pursuant to Rule 56.2 of the Rules of this Court for judgment on the 
agency record. Plaintiffs specifically object to the following actions of the Department of 
Commerce, International Trade Administration (“Commerce”): (1) use of best informa- 
tion available (“BIA”) for cost of production data; and (2) use of BIA to compute discount 
adjustments. 

Held: Plaintiffs’ motion for judgment on the agency record is denied and this case is 
dismissed. 

[Plaintiffs’ motion denied and case dismissed. ] 


(Dated October 13, 1995) 


Powell, Goldstein, Frazer & Murphy (Peter O. Suchman, Neil R. Ellis and Robert A. 
Calaff) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jeffrey M. Telep); of coun- 
sel: Michelle Behaylo, Thomas Fine, Anna Park and David Ross, Attorney-Advisors, 
Office of the Chief Counsel for Import Administration, U.S. Department of Commerce, for 
defendants. 

Frederick L. Ikenson, PC. (Frederick L. Ikenson, Larry Hampel and Joseph A. Perna, V) 
for defendant-intervenor Federal-Mogul Corporation. 

Stewart and Stewart (Terence P Stewart, James R. Cannon, Jr. and Lane S. Hurewitz) 
for defendant-intervenor The Torrington Company. 


OPINION 


TSOUCALAS, Judge: Plaintiffs, Koyo Seiko Co., Ltd. and Koyo Seiko 
Corporation of U.S.A. (collectively “Koyo”), commenced this action 
challenging certain aspects of the United States Department of Com- 
merce, International Trade Administration’s (“Commerce”) final 
results of its third administrative review of certain antifriction bearings 
(“AFBs”) (other than tapered roller bearings) and parts thereof from 
Japan covering the period of May 1, 1991 to April 30, 1992. See Final 
Results of Antidumping Duty Administrative Reviews and Revocation 
in Part of an Antidumping Duty Order (“Final Results”), 58 Fed. Reg. 
39,729 (July 26, 1993). 
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BACKGROUND 


On May 15, 1989, Commerce published antidumping duty orders cov- 
ering AFBs including ball bearings, cylindrical roller bearings and 
spherical roller bearings and parts thereof imported from several coun- 
tries, including Japan. See Antidumping Duty Orders: Ball Bearings, 
Cylindrical Roller Bearings, and Spherical Plain Bearings, and Parts 
Thereof From Japan, 54 Fed. Reg. 20,904 (1989). 

On June 11, 1990, Commerce initiated an administrative review for 
the period of November 9, 1988 to April 30, 1990. See Antifriction Bear- 
ings (Other Than Tapered Roller Bearings) and Parts Thereof From the 
Federal Republic of Germany, France, Italy, Japan, Romania, Singa- 
pore, Sweden, Thailand and the United Kingdom Initiation of Anti- 
dumping Administrative Reviews, 55 Fed. Reg. 23,575 (1990). The final 
determinations of that review were published on July 11, 1991. See Anti- 
friction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From Japan; Final Results of Antidumping Duty Administra- 
tive Reviews, 56 Fed. Reg. 31,754 (1991). 

On June 28, 1991, Commerce initiated a second administrative 
review for the period of May 1, 1990 to April 30, 1991. See Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From the Federal Republic of Germany, France, Italy, Japan, Romania, 
Singapore, Sweden, Thailand, and the United Kingdom; Initiation of 
Antidumping Administrative Reviews, 56 Fed. Reg. 29,618 (1991). Com- 
merce issued the final determinations for the second administrative 
review on June 24, 1992. See Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From France; et al.; Final Results of 
Antidumping Duty Administrative Reviews (“1990/91 Final Results”), 
57 Fed. Reg. 28,360 (1992). On December 14, 1992, Commerce amended 
the 1990/91 Final Results to correct clerical errors. See Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From France, Germany, Italy, Japan, Sweden, and the United Kingdom; 
Amendment to Final Results of Antidumping Duty Administrative 
Reviews, 57 Fed. Reg. 59,080 (1992). 

On July 6, 1992, Commerce initiated a third administrative review 
covering the period of May 1, 1991 to April 30, 1992. See Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof; Ini- 
tiation of Antidumping Administrative Reviews and Request for 
Revocation of Order (in Part), 57 Fed. Reg. 29,700 (1992). On April 27, 
1993, Commerce published the preliminary results of the third adminis- 
trative review. See Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From Japan; Preliminary Results of Anti- 
dumping Duty, Administrative Reviews and Partial Termination of 
Administrative Reviews, 58 Fed. Reg. 25,616 (1993). Commerce pub- 
lished the Final Results of the third review on July 26, 1993. See Final 
Results, 58 Fed. Reg. at 39,729. 

Koyo moves pursuant to Rule 56.2 of the Rules of this Court for judg- 
ment on the agency record, alleging the following actions by Commerce 
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were unsupported by substantial evidence on the agency record and not 
in accordance with law: (1) use of best information available (“BIA”) for 
cost of production (“COP”) data; and (2) use of BIA to compute discount 
adjustments.! Memorandum of Points and Authorities in Support of 


Plaintiffs’ Motion for Judgment on the Agency Record (“Koyo’s Brief”) 
at 2-36. 


DISCUSSION 


The Court’s jurisdiction in this action is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with the law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial 
evidence is “more than a mere scintilla. It means such relevant evidence 
as areasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on the grounds of 
a differing interpretation of the record.” Timken Co. v. United States, 12 


CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 


1. Use of best information available for cost of production data: 


In this review Commerce resorted to BIA after Koyo failed to provide 
Commerce with COP data for the calculation of United States Price 
(“USP”). Koyo’s Brief at 11-14. Koyo objects to Commerce’s “rigid and 
mechanistic” application of three rules: (1) the definition of related par- 
ties; (2) the one percent “Roller Chain” threshold; and (3) the use of 
respondent’s highest prior margin rate as BIA. Koyo’s Brief at 16. 

First, Koyo contends that Commerce’s application of BIA is unlawful 
and punitive because Koyo’s failure to provide the requested informa- 
tion was due to a related company’s exclusive control over the informa- 
tion and not Koyo’s failure to cooperate. Koyo argues that the definition 
of related parties is unreasonable in light of the fact that Commerce may 
expect one company to gain access to highly confidential and sensitive 
information from another affiliated company even though the compa- 
nies are only remotely related. Jd. at 16-18. According to Koyo, Com- 
merce is not compelled by 19 U.S.C. § 1677(13)(D) (1988) to treat 
companies that are connected only through a long series of companies as 
“related” for the purpose of providing information. Jd. at 17. Koyo 
claims that it would be impossible for one company to gain access to 
another company’s confidential information especially if the relation- 
ship of the companies is as tenuous as it is in the present case. Jd. at 
17-18. Koyo contends that its failure to provide the COP data requested 


1 Plaintiffs abandoned two of the four counts in their complaint. See Plaintiffs’ Reply to Memoranda filed by Defen- 


dants and Defendant-Intervenors in Opposition to Plaintiffs’ Motion for Judgment on the Agency Record (“Koyo’s Reply 
Brief”) at 2. 
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by Commerce was due to the “related” company’s refusal to divulge the 
information to Koyo. Id. at 18. 

Second, Koyo claims that the one percent “Roller Chain”? threshold 
applied by Commerce is rigid and unfair because it is not based in stat- 
ute or well-established Department practice. Id. at 18. Koyo’s strongest 
support for this claim is Commerce’s decision to change the threshold, 
without explanation, from five percent to one percent late in the review. 
Id. at 19-20. According to Koyo, Commerce’s use of BIA is punitive 
because of the insignificant amount by which the entered value of the 
merchandise at issue exceeded the one percent threshold. Jd. at 20. 

Finally, Koyo claims that the effect of Commerce’s application of BIA 
is punitive and, therefore, unlawful. Koyo maintains that Commerce’s 
application of an extremely high BIA rate is unfair particularly in light 
of Koyo’s inability to obtain the requested information. Id. at 22-24. 
Koyo contends that Commerce’s actions are inconsistent with the reme- 
dial purpose of the antidumping duty statute. Id. at 26. 

In rebuttal, Commerce claims that Koyo and the “affiliated” company 
in question are clearly related parties as defined by the relevant statute. 
Defendant’s Memorandum in Opposition to the Motion of Koyo Seiko 
Co., Ltd. and Koyo Seiko Corporation of U.S.A. for Judgment Upon the 
Agency Record (“Commerce’s Brief”) at 10. See also 19 U.S.C. 
§ 1677(13)(D). Commerce further asserts that its responsibilities do not 
extend to the determination of which party caused the failure to provide 
the requested information. Commerce’s Brief at 10-11. Commerce 
stresses that it has neither the time nor the resources to conduct this 
type of inquiry. Jd. at 11. Commerce expresses a fear that accepting 
Koyo’s arguments could lead to an inability to determine whether 
related parties are colluding to deny Commerce access to information. 
Id. at 12. Furthermore, Commerce points out that no evidence in the 
record even indicates that the affiliated party in question ever rejected 
Koyo’s request for the information. Id. 

Commerce further responds that its decision not to apply the “Roller 
Chain” exception was appropriate. According to Commerce, the legisla- 
tive intent of § 772(e)(3) of the Tariff Act of 1930 (the “Act”) is to ensure 
that the antidumping law covers further-processed merchandise. Id. at 
13. Commerce asserts that the purpose of the “Roller Chain” exclusion 
is to exempt from the reporting requirements mandated by the Act 
“those products that were so thoroughly reprocessed in the United 
States as to make the imported value insignificant.” Jd. at 13. Thus, 
Commerce argues that applying the “Roller Chain” exception to a case 
in which the relative value of the imported portion of the finished prod- 
uct is “significant,” as in this case, distorts the purpose of § 772(e)(3) of 
the Act. Id. at 13-14. 


2 Imports of scope merchandise are not subject to antidumping duties if they comprise an insignificant amount of the 
sales value of the finished product sold to unrelated customers in the United States. See Roller Chain, Other Than 
Bicycle, From Japan; Final Results of Administrative Review of Antidumping Finding, 48 Fed. Reg. 51,801, 51,804 
(Nov. 14, 1983). 
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Finally, Commerce asserts that it properly applied BIA to compute 
COP Commerce argues that relying on Koyo’s highest rate from the less 
than fair value (““LTFV”) investigation is not punitive because Com- 
merce did not have any probative information about the rate of dumping 
of the bearings model at issue during the period of review. Id. at 15. Com- 
merce further alleges that Koyo did not present any viable alternative. 
Id. at 16. 

In support of Commerce, Federal-Mogul Corporation (“Federal-Mo- 
gul”), states that the definition of related parties was created by Con- 
gress and, thus, Koyo’s claim that the definition is unreasonable 
concerns Congress, not Commerce. Opposition of Federal-Mogul, Cor- 
poration, Defendant-Intervenor, to the Motion of Plaintiffs Koyo Seiko 
Co., Ltd. and Koyo Corporation of U.S.A. for Judgment on the Agency 
Record (“Federal-Mogul’s Brief”) at 6. The Torrington Company (“Tor- 
rington”), also supports Commerce by maintaining that whether the 
affiliated party rejected Koyo’s request is irrelevant because the burden 
of supplying the requested information is on the respondent. Memoran- 
dum of Points and Authorities in Opposition to Plaintiffs’ Motion for 
Judgment Upon the Agency Record (“Torrington’s Brief”) at 14-15. 

Federal-Mogul further asserts that although legislative history dis- 
courages Commerce from pursuing investigations of insignificant 
amounts of imported products included in products sold after further 
processing, Congress has still delegated to Commerce the authority to 
determine what amounts are significant. Federal-Mogul’s Brief at 7-8. 
Torrington also claims that the one percent “Roller Chain” exception is 
based on established agency practice. Torrington’s Brief at 17-18. 

Federal-Mogul and Torrington also support Commerce’s application 
of BIA. See Federal-Mogul’s Brief at 8-11; Torrington’s Brief at 20-24. 

Section 1677e(c) of Title 19, United States Code (1988), states that 
Commerce “shall, whenever a party or any other person refuses or is 
unable to produce information requested in a timely manner and in the 
form required, or otherwise significantly impedes an investigation, wse 
the best information otherwise available” (emphasis added). Thus, 
Koyo’s claim that it was unable to access the requested information 
from the related company is irrelevant under the statute. Section 
1677e(c) of Title 19, United States Code, does not expressly create an 
extra duty of Commerce to analyze the given reasons why a respondent 
has failed to produce requested information. The statute simply autho- 
rizes Commerce to use BIA if a respondent has failed to meet its burden 
of producing requested information. 


Section 1677(13) of Title 19, United States Code, defines related par- 
ties as: 


(D) any person or persons, jointly or severally, directly or indi- 
rectly, through stock ownership or control or otherwise, own or con- 
trol in the aggregate 20 percent or more of the voting power or 
control in the business carried on by the person by whom or for 
whose account the merchandise is imported into the United States, 
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and also 20 percent or more of such power or control in the business 
of the exporter, manufacturer, or producer. 


It is undisputed that Koyo and the affiliated party in question are 
related under the definition set forth in 19 U.S.C. § 1677(13)(D). Koyo’s 
Brief at 16-17. Koyo argues, nevertheless, that it is unreasonable to 
apply this definition in the context of the present case. Jd. at 17. 

Contrary to Koyo’s contentions, case law strongly illustrates that 
even if there were evidence showing that the related party was unwilling 
to cooperate with Koyo, the burden of producing the requested informa- 
tion by Commerce, without exception, rests with respondent Koyo. In 
Uddeholm Corp. v. United States, 11 CIT 969, 971, 676 F. Supp. 1234, 
1237 (1987), this court asserted that under 19 U.S.C. § 1677e, Com- 
merce is not required to “assess the reasonableness” of a party’s actions 
“in failing to provide information before proceeding to use the ‘best 
information otherwise available’ in place of the missing data.” The 
court noted that the key to the statute is preventing “hindrance of the 
proceedings” and that “[rJeading such a requirement into the statute 
would in all likelihood severely delay a process, the timely completion of 
which is already difficult.” 11 CIT at 971, 676 F. Supp. at 1237. 

Furthermore, the United States Court of Appeals for the Federal Cir- 
cuit (“CAFC”) asserted that the burden of producing information lies 
with the respondent. In Zenith Elecs. Corp. v. United States, 988 F.2d 
15738, 1583 (Fed. Cir. 1993), the CAFC determined that “[t]he burden of 
production should belong to the party in possession of the necessary 
information.” See also Tianjin Mach. Import & Export Corp. v. United 
States, 16 CIT 931, 936-37, 806 F Supp. 1008, 1015 (1992). In addition, 
in Timken Co. v. United States, 11 CIT 786, 804, 673 F. Supp. 495, 513 
(1987), this court asserted that Commerce “acts reasonably in placing 
the burden of establishing adjustments on a respondent that seeks the 
adjustments and that has access to the information.” Since the respon- 
dent, Koyo, did not produce the requested information, Commerce’s 
decision to apply BIA is reasonable and supported by law. 

Koyo’s contentions concerning the “Roller Chain” exclusion are also 
unpersuasive. Commerce’s ability to establish a threshold is provided by 
19 U.S.C. § 1677a(e)(3) (1988), which states that exporter’s sales price 
will be reduced by the amount of “any increased value, including addi- 
tional material and labor, resulting from a process of manufacture or 
assembly performed on the imported merchandise after the importation 
of the merchandise and before its sale to a person who is not the exporter 
of the merchandise.” Furthermore, this Court, during its review of the 
second administrative review of Koyo, upheld the one percent threshold 
established by Commerce as being consistent with law. See Koyo Seiko 
Co. v. United States, 19 CIT ‘ , Slip Op. 95-146 at 9 (Aug. 16, 
1995). Thus, Koyo’s claims pertaining to the “Roller Chain” exemption 
are without merit. 

Finally, Commerce properly applied, as BIA, Koyo’s rate from the 
LTFV investigation. In response to a questionnaire issued by Com- 
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merce, Koyo reported that six types of non-scope merchandise were 
manufactured by its U.S. affiliates. It calculated that one merchandise 
accounted for more than one percent of the value of the finished product 
sold at arm’s length. Koyo’s Brief at 12-13. Due to the fact that one of 
Koyo’s merchandise exceeded one percent of the value of the finished 
merchandise and, therefore, was not eligible for the “Roller Chain” 
exclusion, Koyo was obligated to report further COP data.* See 1991-92 
Questionnaire, PR. Document No. 2 at 31. Koyo failed to report the 
requested information claiming that it could not obtain the information 
from a related company. Koyo’s Brief at 13-14. Thus, upon Koyo’s fail- 
ure to provide the additional information necessary, Commerce resorted 
to BIA under the authorization of 19 U.S.C. § 1677e(c). Commerce 
stated its reasons for resorting to BIA as follows: 


While Koyo has substantially cooperated with our requests for 
information, it has not provided the further manufacturing 
information necessary to analyze sales of subject merchandise that 
comprised over one percent of the finished product into which they 
were incorporated * * *. Therefore, consistent with the Depart- 
ment’s BIA policy as outlined above, we applied the second-tier BIA 
rate to those sales for which no information has been provided. 
Unlike the circumstances * * * in which the Department used neu- 
tral information rather than BIA because the respondent did not 
have the opportunity to submit the missing data, Koyo was notified 
of its obligation to submit the missing further manufacturing 
information in the original questionnaire* * *. Therefore for the 
final results, we applied the second-tier BIA rate of 73.55 percent to 
those sales of models where the value of the bearings exceeded one 
percent of the value of the finished product. 


Final Results, 58 Fed. Reg. at 39,740 (Comment 2). 
As indicated by Commerce, because Koyo cooperated, Commerce 
applied second-tier BIA, explaining: 


When a company substantially cooperated with our requests for 
information and, substantially cooperated in verification, but failed 
to provide the information requested in a timely manner or in the 
form required or was unable to substantiate it, we used as BIA the 
higher of (1) the highest rate ever applicable to the firm for the same 
class or kind of merchandise from either the LTFV investigation or 
a prior administrative review or if the firm has never before been 
investigated or reviewed, the all others rate from the LTF'V inves- 
tigation; or (2) the highest calculated rate in this review for the class 
or kind of merchandise for any firm from the same country of 
origin. 
Final Results, 58 Fed. Reg. at 39,739. 

There is no support for Koyo’s claim that the application of the high- 
est rate from the LTFV investigation is punitive. In Allied-Signal Aero- 
space Co. v. United States, 996 F.2d 1185, 1191 (Fed. Cir. 1993), the 
CAFC noted that “because Congress has ‘explicitly left a gap for the 


3 The public record of this administrative review is designated “PR.” 
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agency to fill’ in determining what constitutes the best information 
available, the ITA’s construction of the statute must be accorded consid- 
erable deference” (quoting Chevron U.S.A., Inc. v. Natural Resources 
Defense Council, Ine., 467 U.S. 837, 848-44 (1984)). Furthermore, Com- 
merce has interpreted BIA as a rule of adverse inference which esta- 
blishes a presumption that the highest prior margins are the best 
information available. Rhone Poulenc, Inc. v. United States, 899 F.2d 
1185, 1190-91 (Fed. Cir. 1990). This rule supports Commerce’s decision 
to apply the LTFV rate because it would be presumed to be the best 
information available. Commerce’s methodology has been upheld by 
the court, most recently in this Court’s decision concerning the second 
review of Koyo. See Koyo, 19CITat__, Slip Op. 95-146 at 10. See also 
Emerson Power Transmission Corp. v. United States, 19CIT__, 
Slip Op. 95-155 at 17-18 (Sept. 1, 1995). 

Thus, this Court finds that'Commerce’s use of BIA for Koyo’s COP 
data is supported by substantial evidence on the agency record and in 
accordance with law. 


> 


2. Use of best information available to compute discount adjustments: 


Koyo contends that Commerce’s use of BIA for early payment dis- 
counts and sales and freight allowances offered by American Koyo Cor- 
poration, Koyo’s United States sales division, is unsupported by 
substantial evidence and otherwise contrary to law. Koyo’s Brief at 


27-36. Koyo asserts that it relied on Commerce’s acceptance in previous 
reviews of information reported on a customer-specific basis. Jd. at 30. 
According to Koyo, Commerce suddenly requested Koyo to change its 
reporting methodology to a transaction-specific basis without warning. 
Id. Koyo emphasizes that Commerce specifically approved its use of a 
customer-specific discount factor during the second administrative 
review. Koyo’s Reply Brief at 23-24. Koyo maintains that it could not 
comply with the new reporting requirements within the two week time 
frame given by Commerce because it required the “burdensome manual 
review of transaction-specific data for literally thousands of sales.” 
Koyo’s Brief at 32. 

Koyo further claims that the BIA rate chosen by Commerce, the high- 
est customer-specific rate reported by Koyo for any customer receiving 
such discounts or allowances, is unrepresentative of virtually all sales 
that received these discounts or allowances. Id. at 34. As a result, Koyo 
contends that Commerce’s use of a “wildly aberrant rate” as BIA for 
Koyo’s sales and freight allowance “bears no ‘rational relationship’ to 
sales to which this discount was in fact applied.” Jd. at 35 (quoting Man- 
ifattura Emmepi S.p.A. v. United States, 16 CIT 619, 624, 799 F Supp. 
110, 115 (1992)). 

In response, Commerce claims that it properly used BIA pursuant to 
19 U.S.C. § 1677e(c) and 19 C.ER. § 353.37(a) (1993). Commerce’s Brief 
at 20-21. Commerce argues that it gave Koyo fair warning in a defi- 
ciency letter, dated November 4, 1992, to change its methodology to a 
transaction-specific basis. Jd. at 21-22. In addition, Commerce asserts 
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that Koyo had at least one month to comply with Commerce’s request. 
Id. at 22. Commerce claims that it only resorted to BIA after “Koyo dem- 
onstrated complete lack of will to even make a good faith effort to 
respond to Commerce’s request for information.” Jd. Commerce also 
asserts that it may change its practice as long as there is a reasonable 
basis for the change, as is the case here. Id. at 23-24. Commerce further 
emphasizes that Koyo did not detrimentally rely on the existing meth- 
odology. Id. at 24. 
Commerce applied BIA as follows: 


We required U.S. discounts to be reported on an actual transaction- 
specific basis * * * because any allocation of discounts would dilute 
the discounts actually received on particular sales. Therefore, as 
BIA for early payment discounts (Discount 1), we have applied the 
highest early payment discount rate offered by Koyo on all of Koyo’s 
US. sales receiving this discount. As BIA for Koyo’s sales and 
freight allowance discount (Discount 2), we have applied to all U.S. 
sales receiving this discount the highest customer-specific discount 
factor reported by Koyo. 


Final Results, 58 Fed. Reg. at 39,762-63. Commerce maintains that it 
properly exercised its discretionary authority by applying the highest 
customer-specific allowance rate reported by Koyo as BIA. Commerce’s 
Brief at 27. According to Commerce, the “rational relationship” test 
cited by Koyo was satisfied since Commerce used as BIA a rate from 
Koyo’s most current information on the record. Id. 

In support of Commerce, Federal-Mogul adds that Koyo actually had 
at least one year to comply with Commerce’s request for transaction- 
specific reporting. Federal-Mogul’s Brief at 16. Federal-Mogul explains 
that. Commerce announced its revised policy in the second review by 
asserting that any discount, rebate, or price adjustment data that is not 
reported on a transaction-specific basis will be subject to BIA. Federal- 
Mogul’s Brief at 14 (citing 1990/91 Final Results, 57 Fed. Reg. at 
28,400). Torrington also essentially supports Commerce’s use of BIA to 
calculate the adjustment for Koyo’s discounts and allowances. Torring- 
ton’s Brief at 25-28. 

Commerce’s decision to resort to BIA was consistent with both 19 
U.S.C. § 1677e(c) and 19 C.ER. § 353.37(a).4 After Koyo had submitted 
information on a customer-specific basis in a completed questionnaire 
on September 28, 1992, Commerce issued a deficiency letter on Novem- 
ber 4, 1992, requesting Koyo to “resubmit its early payment discounts 
on a transaction-specific basis.” Supplemental Questionnaire, PR. Doc- 
ument No. 256 at 3. Koyo responded to the deficiency letter on Novem- 
ber 18 and December 4, 1992. Whether Commerce initially gave Koyo 
two weeks or one month to respond is irrelevant since Koyo admits that 


419 CER. § 353.37(a) instructs the Secretary to use BIA whenever Commerce: 
(1) Does not receive a complete, accurate, and timely response to the Secretary’s request for factual information; 
or 
(2) Is unable to verify, within the time specified, the accuracy and completeness of the factual information sub- 
mitted. 
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after one month had passed it still failed to provide Commerce with the 
information on a transaction-specific basis. Koyo’s Brief at 30-32. The 
only real issue before the Court is whether Commerce possessed the 
authority to change its reporting methodology for the third administra- 
tive review. 

In Shikoku Chems. Corp. v. United States, 16 CIT 382, 388, 795 F. 
Supp. 417, 422 (1992), the court ruled that Commerce acted beyond its 
discretionary powers by changing its methodology for the fifth and sixth 
antidumping administrative reviews after using a different methodol- 
ogy for the first four, even though the new methodology was likely to bea 
slight improvement. The court held that “[a]t some point, Commerce 
must be bound by its prior actions so that parties have a chance to purge 
themselves of antidumping liabilities” 16 CIT at 387, 795 F. Supp. at 
421. The court noted, however, that this obligation is not absolute 
because “[a]dherence to prior methodologies is [only] required in some 
circumstances.” (emphasis added) Id. at 387, 795 F. Supp. at 421. 

The facts of the present case are distinguishable from Shikoku. In 
Shikoku, Commerce changed its methodology after four administrative 
reviews. In the case at bar, Commerce adopted the new methodology for 
the third administrative review. Furthermore, while Koyo is correct to 
emphasize that Commerce accepted Koyo’s method of reporting during 
the first two administrative reviews, Koyo fails to recognize that Com- 
merce’s policy in general began to shift before the third administrative 
review. As Federal-Mogul indicates, during the second administrative 
review Commerce stated its intention to change its policy as follows: 


The Department has treated home market discounts, rebates 
and price adjustments as direct expenses if they could be traced ona 
transaction-specific basis * * *. Although we allowed customer-spe- 
cific allocations on home market sales in the first reviews, we have 
reconsidered our position and decided to allow only price adjust- 
ments which were tied to specific sales under comparison. In this 
way, we avoid applying reductions to FMV for sales that did not 
actually incur those reductions. 

The Department deducted all U.S. discounts, rebates, or price 
adjustments as direct expenses. If these expenses were not reported 
on a transaction-specific basis, we used BIA for the expense. 


1990/91 Final Results, 57 Fed. Reg. at 28,400. This statement should 
have at least put Koyo on notice of an impending change in Commerce’s 
treatment of Koyo’s reporting methodology in subsequent reviews. 
Therefore, Koyo’s reliance on Commerce’s acceptance of Koyo’s report- 
ing practices during the second administrative review is unjustified. 
The above statement illustrates that the “last minute change in meth- 
odology” that existed in Shikoku is not present here. 16 CIT at 388, 795 
F. Supp. at 422. 

In addition, Koyo fails to demonstrate that the methodology adopted 
by Commerce is only a slight improvement over the old methodology. 
Commerce asserts transaction-specific data leads to more accurate 
adjustments to USP for a particular entry. Commerce’s Brief at 23. 
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According to Commerce, allocating discounts for particular entries 
across all entries of a customer diminishes the amount of the discount 
from USP on any single entry. Jd. In this manner, customer-specific 
reporting may result in masked dumping. Jd. at 24. Koyo argues that 
“[flrom a business standpoint * * * it is the average discount and allow- 
ance experience with an individual customer that serves as the best 
measure a business has for setting prices with that customer.” Koyo’s 
Reply Brief at 26. The Court is unpersuaded by Koyo’s response. Koyo’s 
contention that customer-specific reporting is more accurate from a 
business standpoint is irrelevant. While customer-specific reporting 
may be the best method for setting prices with respect to a particular 
customer, it may not be the best method for determining dumping mar- 
gins for a particular entry. Thus, Commerce has demonstrated that the 
change in methodology is more than a slight improvement for the pur- 
pose of calculating accurate dumping margins. 

This Court also finds Commerce’s choice of BIA appropriate. The 
Court has already noted Commerce’s broad discretionary power in 
determining what constitutes the best information available. See dis- 
cussion, supra at 14-15. Koyo cites Manifattura, 16 CIT at 624, 799 F 
Supp. at 115 for the proposition that Commerce’s “authority to select 
best information otherwise available is subject to a rational relationship 
between data chosen and the matter to which they are to apply.” In Man- 
ifattura the court held that although Commerce was entitled to resort to 
BIA, ten-year-old cash deposit rate information from the original inves- 
tigation in which the exporter was not involved did not suffice. 16 CIT at 
624, 799 F Supp. at 110. 

The facts of the present case differ from Manifattura where the plain- 
trff claimed “‘there was no unity of parties, no unity of timeframes, no 
unity of the administrative agencies involved, and no unity of law.’” 16 
CIT at 624, 799 F Supp. at 115. Koyo cannot assert the same claims since 
all of the above “unities” exist in the present case. The rate chosen by 
Commerce is not outdated but, rather, is based on information con- 
tained in Koyo’s most recent questionnaire responses. See Final 
Results, 58 Fed. Reg. at 39,762-63. As such, Commerce acted within its 
discretionary powers under both 19 U.S.C. § 1677e(c) and 19 C.FR. 
§ 353.37(a) in applying BIA to compute discount adjustments. 

In sum, Commerce’s use of BIA is supported by substantial evidence 
and is otherwise in accordance with law. 


CONCLUSION 


In accordance with the foregoing opinion, this Court, after due delib- 
eration and a review of all papers in this case, finds that Commerce’s 
actions were in accordance with law and supported by substantial evi- 
dence. For the reasons stated above, the Final Results are affirmed and 
plaintiffs’ motion is denied in all respects. This case is hereby dismissed. 
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